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PROCEEDI NGS

THE COURT: Good norning. All right. W'IIl call
the case of Ansley versus Warren. Is the plaintiff
ready?

MR. LARGESS: We are, Your Honor.

THE COURT: | s the defendant ready?

VR. MAJ MUNDAR: Yes, Judge, we are.

VS. VYSOT SKAYA: Yes, Your Honor.

THE COURT: The first thing | want to hear before
we really get going on this is the intervening issue of
t hose people who are wanting to intervene. So who is
here with regard to that?

MR. POTTER: Your Honor, Robert Potter for Tim
Moore, Speaker of the North Carolina House, and Phi
Berger Pro Tem on behalf of the Legi sl ature.

THE COURT: So good to have you here.

MR. SCHM D: Dani el Schm d representing
i ntervenor. l'"m here with my col |l eague Stewart Sl oan.

MR. SLOAN: Stuart Sloan, |ocal counsel.

MR. BOYLE: Ellis Boyle on behalf of proposed
intervenors Myrick, et cetera.

THE COURT: Just to put on the record today, what
is the attorney general not doing? |'msure you read al
the filings that are rather volum nous. You've created

quite a bit of work for the Court. What is the attorney
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not doing that you all need to intervene in this matter?

MR. POTTER: Your Honor, at |east on behal f of
the legislative intervenors, | would say that it's just
repeat ed persistent public adverse statements against the
| aw. You can't possibly represent it adequately if he is
such an outspoken, vocal critic of it. | mean nobody
woul d ask that their -- would want to have an attorney
who's out on the courthouse steps tal king about how
terrible they are and how bad the case is and then turn
around and say well |I'm your |awyer and you've got to
stick with me. So that is the -- that's the nub of the
problemwith the attorney general's representation.

THE COURT: Didn't Judge Schroeder have this same
i ssue down there in the Mddle District though with the
attorney general? And it sounds |like at |east at the
district level the attorney general did pretty good down
t here.

MR. POTTER: And which case are you

THE COURT: On the voter. Voter |Ds.

MR. POTTER: Oh | wasn't involved in that case
Your Honor so | don't know.

THE COURT: Okay.

MR. POTTER: The Fourth Circuit of course has
t aken care of that.

THE COURT: That's -- cases go up and the | aw
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comes down. We just follow the law at the district court

| evel. They tell us when we're wrong; they tell us and

we change.

VR. POTTER: | think it's inmportant to note you

know that the attorney general's statenments weren't made

just when this was an idea. They were made to the

associ ated press when the bill was passed they were
treated after the bill passed they were repeated this | aw
will probably be chall enged constitutionally and he knew

he was going to be the attorney representing it and yet

he was making all these statements and at the sanme time

sayi

ng |'"mgoing to defend it. You know, M. WArren

unfortunately doesn't have a | ot of choice on who his

| awyer is and the | egislature has an adverse interest to

what

the attorney general is doing.
THE COURT: Thank you sir.
MR. SCHM D: (1 naudi bl e.)

COURT REPORTER: You're going to have to get

closer to a mcrophone, sir.

VR. SCHM D: Dani el Schm d on behalf of proposed

intervenor Bumgarner | think there's a material issue on

what

they're arguing Your Honor. | think what the

attorney general is putting forward is that this is some

per

is.

m ssive | egislative enactment and that that's all it

On behalf of the proposed intervenor Bungarners her




o 00 b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

position has been add it's not one of strategic
differences it's a material difference in kind that t

is a constitutionally mandated protection that's been

trying under the First Amendment and others, and she
has different interests that the attorney general doe
represent. Nanmel y, her own constitutional rights to

expression, free exercise, due process, and the other
constitutionally guaranteed |iberties that she raises

her proposed intervention notion.

his

al so

sn't

free

in

And | think there's a difference there that the AG

doesn't have an interest in representing. These are
personal freedons that are enshrined to the constitut
to her and if it's just per m ss sieve what the
| egi sl ature can permt or may allow it can take away
subsequent|y. If it's constitutionally mandated at t
proposed i ntervenor Bungarner argues, then it doesn't
matt er whet her the AG abandons the defense tomorrow,
whet her he enters into some settlement discussions or
some ot her type of alternative dispute resolution dur
t he pendency of this while she's not an intervenor.
those things can't happen if it's constitutionally
mandat ed.

|f the constitution mandates then it doesn't
matter who the next attorney general is. It doesn't

matter what the attorney general's position is going

i on

he

i ng
And
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forward. It doesn't matter if he opposes it if it's
constitutionally mandated as proposed intervenor

Bunmgar ner says. If it stays, it will be proposed in the
text as well. And | think this is where this may versus
must distinction comes in. And | think that's critical
to proposed intervenor Bungarner's position as to why the
attorney general can't adequately join the |egislature

i ntervenor. No one di sputes we have an adequate
representation. How can you have adequate representation
to someone who's pope?

It seems to me, Your Honor, we have a history, a
track record here, of the attorney general abandoning
positions he didn't support in previous litigation. The
marri age cases thensel ves, when it got down to subsequent
pi eces of the litigation, he abandoned the defense
evi dence. So we have no guarantee that tonorrow proposed
i ntervenor Bungarner will have any adequate protection
for her constitutional liberties when there is a track
record and when there's open opposition to the position
she hol ds.

So | think intervention here is required because
those liberties need a defense. She is entitled to
participate in a record development that will aid this

court in seeing why it is mandated versus why it's

perm ssi ve. | don't think the attorney general could put
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forward the record evidence that she can put forward

concerning her own constitutional liberties and why this

bill is required to acconmodate them  And for al

t hose

reasons | think the attorney general can't adequately

represent her interest and we would ask that you grant

i ntervention.
THE COURT: Thank you.
MR. BOYLE: Your Honor, thank you.

THE COURT: Yes, sir.

MR. BOYLE: Even nore conmpelling than the prior

argument you just heard about the attorney general's

inability to adequately represent a magistrate's

interests here. Two of my clients M. Hol | and and M s.

Myrick are actively engaged in litigation against

the

attorney general as we speak today in matters in which

Judge Warren is the defendant and is taking a directly

adverse and adversarial position against my two client s.

M. Hol |l and i s pursuing a |lawsuit against --

THE COURT: What are your claims in that case?

MVR. BOYLE: Yes, sir. M . Hol | and and anot her

magi strate who resigned in October of 2014 are pursuing

North Carolina constitutional claims in a North Carolina

state court action against the AOC. That case is

currently on appeal at the court of appeals in North

Carolina pending resolution of a standing issue.

M .
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Hol | and has also filed an EEOC conpl ai nt agai nst the AOC.
Ms. Myrick has not only filed an EEOC conpl aint, but it
has been referred to an admnistrative |aw judge under
GERA, the Government Enpl oyee Rights Act of 1991, and is
currently set for trial on September 7th. We're actually
filing a Motion for Summary Judgment in that case on
behal f of Ms. Myrick today. So the attorney general
cannot take positions in this case or should not | should
say that are in contravention to positions that the
attorney general has taken the same with Judge Warren
cannot take positions in this case that he has taken the
opposite position in those other cases. So my clients,
t he proposed intervenors have a unique ability to bring
their perspective and it mrrors what M. Schm d was | ust
tal king about with the perm ssive versus constitutional
-- constitutionally required acconmmdati on issue. On
t hat particular issue the attorney general and this
def endant cannot adequately represent ny client's
i nterests.

THE COURT: Okay thank you very much. Attorney
Joan want to say anything right now? | know you're not
opposing the intervention. You take no position on it is
that right.

MR. MAJ MUNDAR: Just briefly Your Honor we're

here not on behalf of the attorney general but rather on
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behal f of defendant and in that regard we're satisfied
with the order that was issued by the magistrate judge
regarding the proposed motions to intervene.

THE COURT: All right. Let me hear fromthe
plaintiffs.

MR. LARGESS: M . Sussman.

MR. SUSSMAN: Good morni ng, Your Honor,
Jacob Sussman for the plaintiffs. As we've laid out in
our pl eadings Your Honor we believe that under 24(a) and
under 24(b) these proposed intervenors have not made a
showing a sufficient showi ng that they should be
intervening. We've seen the motion to dismss filed on
behal f of defendant Warren. It covers all the parent
bases that the proposed intervenors are suggesting that
they would bring to bear in this |awsuit. There i s no
daylight in that regard with what is before this court.
| would note that -- | think it's note worthy that the
motions to intervene and the assertions of inadequate
representation by the attorney general's office were made
prior to any filing done by the attorney general's office
based on out of court public statements by attorney
general cooper who | imagine is not going to be appearing
in this matter personally is not going to be making
arguments personally on behalf of defendant Warren. And

to take those political matters and insert theminto this
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litigation is of no moment and doesn't speak to any real

i nadequacy. It's conpl ete specul ati on.

Just briefly and we laid this out in our response

that we filed on Friday, Your Honor. The attorney

general's office is legally obligated to defend this

| awsuit. They are doing that. Taking in order the

i ssues raised by Berger.

THE COURT: What they're worried about is you wil

damm them with fake praise. They' re worri

to just sort of do it and say okay, that's

ed he's going

my argument .

MR. SUSSMAN: Your Honor, | think the proof is in
t he puddi ng. First of all, just |ook what's been fil ed.
THE COURT: | agree. | agree it's very strong.
In fact, there's going to be -- I"'mreally going to have

to -- I'"'mreally going to have to hear what the standing

in this case is. That's where the Court h
real problems with plaintiff's case in th
attorney general's office is the one that
argument on standing in this case. That's
before you get to things you' ve got to hav

there to be sonme kind of standing. And if

as got some

s. The

made the strong
-- | mean

e somet hi ng

it was just

t axpayer standing, and we can get into that, | think

probably everybody in this rooms got a |awsuit they can

bring against North Carolina because they

figure money is being spent and they don't

can probably

i ke the way




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

it's being spent. | know I've got a few itenms but |
can't bring those.

VR. SUSSMAN: Yes, Your Honor. And just -- and,
briefly, I think that the Court raises what's the
[itigation in the Mddle District in the voting case.

The same issue appeared there, and there was vigorous
defense and prevailing in the district court by the
attorney general's office notw thstanding public
statenments by Attorney General Cooper that he would see
this -- he would have a different view of this | aw.

| think with respect to Magistrate Bumgarner, this
i ssue of perm ssive |egislative enactment versus -- and
it also applies, | think, to intervenors Myrick and
Hol | and. Again, that's trying to create an adversity of
i nterest where there doesn't really appear to be one. I
believe Bumgarner, as laid out in her pleadings, had
filed a lawsuit previously in state court and voluntarily
dism ssed it. Myrick and Hol |l and are pursuing -- there
are independent grounds that they are challenging. There
are predicaments in other matters involving the state as
defense -- as defendants in those cases. However the
Court adjudicates this matter in this courtroom wil
arguably have no inmpact on their ability to prevail on a
state constitutional grounds or on GERA.

So this is creating matters that particularly with
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Myrick and Holl and that were filed before the enact ment
of Senate Bill 1I1. It's of no moment, Your Honor, and it
does not speak to any -- again, if you |look at the proof
of the four corners of what has been filed in this case,
there is no daylight. And in fact, they're being nore

t han adequately represented by the state attorney
general's office.

And then just one other matter, Your Honor, with
respect to want Berger and Moore. We' ve raised it. It's
not been addressed by themin their response. And
wi t hout cl ouding matters because, again, we think that
what we've seen fromthe responses filed by the attorney
general's office more than gives this court what it needs
under Stewart and other case |aw to deny these notions.
There is this issue of legislative imunity that has not
been addressed but we think would be inplicated by their
i nvol vement as parties in this lawsuit and how that --
how that will unfold if they were permtted to be parties
and whet her they are waiving any legislative imunity,
and they are open to deposition and that opens al
menbers of the | egqgislature. That's not an issue that's
been addressed by themin their pleadings, but we think
it's something that would have to be addressed and
addressed up front by the Court.

So our position, as we fairly lay out, is that
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under 24(a) they've not made that showi ng that is
required under 24(b). We think that Magistrate Judge
Howel | 's analysis -- he sees what's in front of him The
Court's in the best position how to manage this
[itigation. To be candid, Your Honor, we want to nove
forward as quickly as possible to get an answer so we can
continue this litigation, but we feel that those rulings
should remain and that these parties should not be
permtted to intervene.

THE COURT: Okay.

MR. SUSSMAN: Thank you.

VR. POTTER: Your Honor, may | say just one quick
t hi ng?

THE COURT: Yes, sir, M. Potter.

MR. POTTER: The point of whether or not you have
to show i nadequacy of representation before intervention,
the United States Guaranty case addressed that.
Particularly, it's cited in Stewart. And it says the
argument that the bank must have failed to performits
duty before intervention should be permtted has been
rejected in Turbovich. The discussion will demonstrate
compliance of the case which will follow. | understand
t hat Stewart thought that Turbovich and United States
Guaranty did not apply to the situation in that case but

the principal is still correct. Otherw se, you could
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never intervene until the other party, the party in the
case, did something draconian which prejudiced you

The second quick point | wanted to make was t hat
the idea that the attorney general's interests are the
same or that -- are the same in the brief is belied by
the briefs thenselves. We filed a proposed notion to
dism ss and a long brief. And not only did we deal with
the standing issue but we al so spend ten pages talking
about the policy. The attorney general's interest is to
avoid the policy because he doesn't agree with the | aw.
So that's another exanple of how there's an adversity of
i nterest between the attorney general's office and the
| egi sl ature. Thank you, Your Honor.

THE COURT: All right. Thank you.

Good | awyers for the intervenors, by the way, and
good papers. What | would say -- what | would say at
this point is what the Court's going to do today. " ve
| ooked at what Judge Howell wrote, and |I'm going to go
ahead and review it de novo. But it woul d appear that at
this point that using much the sanme | ogic that Judge
Schroeder used in Wnston Salem -- and he's an
out standi ng judge that could hear anything that |'ve got.
That's one of the nice things about federal court is that
al t hough we all come to this with different ideas in

terms of where our m nds are and our m ndset is, we're
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not politicians and rogues in robes, and we're not
subject to massive amounts of money for election so that
we become politicians in robes. So any federal judge
around I'1l trust with what decision that they do.

And, again, there's a process involved in this

district court. You guys are going to be able to find
out if it I'"mright about this. I mean we have a process
here that it goes through. It starts out with a judge

like me, at the lowest trial, or the |lowest Article I1I
| evel, and then it's going to go -- it goes to the
Circuit, and then the Circuit hears it, and you know it's
going to be dependent on how who hears it and what
happens there to a certain extent. But ultimately the
Supreme Court takes it -- it goes to the Supreme Court.

| " mnot telling you guys anything you don't know
but people don't understand there is a process invol ved.
There aren't, on the federal court, | oose cannon judges
at the trial level doing things that can't be stopped.
They can be stopped quick at the Circuit |evel and they
can be stopped at the Supreme Court |evel. So we make
just as many m stakes up here as anybody el se does, but
there's a review process that goes up and the cases go up
and the | aw comes down. And a good example of that would
be if anybody wants to read on the marri age case, the

Bostic case, which was the first one the Fourth Circuit
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out of Virginia. The Fourth Circuit opinion in that,
there is a strong dissent for states' rights in this.
And it doesn't talk about any kind of moral or any kind
of issue. It's tal king about states' rights in this.

It's a -- it's a recognition that what we're
tal ki ng about in these kinds of cases is -- renders under
Caesar that Caesar -- this is a court where the
Constitution of the United States is ultimtely there,
and the |aws of the United States if they're not adverse
to the Constitution.

Plaintiff's got a problem The problemwith this
case is standing |I've got to hear where they're going to
go with standing in this case. But if I rule for or
agai nst them that's going to go up and there's going to
be a Circuit court that's going to hear that and they're
going to tell me if I"mright or wong. And if you get
the Fourth Circuit and the Supreme Court to take it
they' Il tell them whether they're right. Utimately,
somebody has to make the final decision and we have
selected a Supreme Court to do that, which saves us a
whol e | ot of trouble.

| mean all you have to do is go back to Bush v
Gor e. I f that happened in any other country there would
have been a war over that but not here. \When the Suprenme

Court said this is it, there was sonme conplaining to be
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done on one side and happi ness on the other, but we nmoved
on because sonmebody had to make the last call and we've
selected the courts to do that, the Suprenme Court. And
we do the prelimnary stuff for those guys.

So stay around because we're going to hear this.

' m anticipating that I'm going to be not giving you --
not allow ng you to intervene and then -- but | don't
know how that's -- where that's going to go.

Yes, sir.

MR. SCHM D: Your Honor, if | may say somet hi ng.
Your statements there raise one moral concern about our
proposed i ntervenor Bungarner has which is, yes, we do
have a system where at the district court |evel the
deci sions are made and they go to circuit court and they
go to the Suprenme Court. However, our clients and every
proposed intervenor would have no such right of recourse.
| f our position is to be rejected and the constitutional
rights that are enshrined in the First Amendment and the
Fourteenth Amendment to protect proposed intervenor
Bumgar ner and the others are rejected, she'll have no
resource. She can't go to the circuit court to seek
review. Am cus won't allow her to do that. To file an
am cus brief gives her nothing to put forth a position.
But were those positions to be rejected and the attorney

general, who has expressed opposition to the | aw, doesn't
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see any need to go forward or doesn't think

it's merited

or that it's too financially costly to do so, proposed

i ntervenor Bumgarner and the others will have no recourse

what soever. They're left in the right w thout having a

say-so about whether their rights are adjudi

cat ed.

THE COURT: |f the intervenors have constituti onal

rights on their own they have their own constitutiona

rights. They have claims they can make. |t

have to be in this particular lawsuit. This

doesn't just

is dealing

with a particular |aw that was passed and whet her or not

this is an establishment by saying that if you have

religious -- any kind of well reasoned -- or

the specific -- religious objection to this,

| can get

then you can

-- | understand what the | egislature is doing. They're

just trying to help these folks. These folks took these

j obs before the | aw ever got -- before that

was ever

overturned and they weren't expecting to have to do this,

and | understand what the |legislature is doi

ng.

It m ght have been good if you just had any kind

of well held belief. But, of course, if you' ve got the

state enmpl oyee making their own call on ever

ything then

you may have a problem on that. You may have a problem

getting your stuff done. But | don't know how the -- |if

religious rights are being constitutionally

i ndi viduals have a claimto question whether

vi ol ated then

t hey have a
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claimin this suit about this | aw.

This is a specific

| aw. This is the state of North Carolina comng in and

saying this not comng in against
client. They're comng in for yo
is, is this |law unconstitutional ?

if they have standing.

necessarily your

ur

client. The question

And | don't even know

| haven't heard -- the Fourth Circuit's had sone

tal k about, you know, people just
somet hing or don't |ike something
anybody that's not been able to g

Everybody's getting -- | mean --

not feeling good about

et

| haven't heard

married yet.

and nobody's been forced

to marry anybody. I mean the one that | had was

Christian churches that wanted to perform same sex

marri ages. And now after all those -- after Bostic and

all the cases and nmy case came down now one Episcopa

church in Asheville doesn't and one Episcopal church in

Ashevill e does it, and neither one is being forced to do

the other. And there's still people in the other one

that think they're wrong in doing it. But everybody is

al ways wanting to be the boss of

everyone el se. It's

that way in politics, it's that way in everything, it's

that way in religion. But | understand.

And you're -- really and truly, your client has --

is the most synpathetic in terns

everybody here. The | egislature,

of

i nterveni ng of

think, is being well
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represented by the -- attorney general |awyers do cases,
as you guys know. Sometimes we think we've got the worst
side of the case and we end up getting a client and we're
going, golly, I wish I had the other side of the case.

But we still do a good job and sometimes we wi n and
someti mes we | ose. But | awyers do that all the tinme.
Lawyers do that all the time.

And | understand the political situation is a
very, very volatile one. And | don't want to get
involved in all the politics of this stuff. Il think it's
bad when judges do that. | ' m al ways happy to see when it
happens that a judge does something that's not expected.
Justice Roberts, on the ObamaCare thing and not whet her
t hat was the right decision or not, because everybody
expected he was going to |l ean on the conservative side.
He's a judge. He's going to make the call the best he's
goi ng to be. He may be wrong on that. There are people
who t hink he was wrong headed in making that decision,
but he made that decision and it was -- he's being a
judge when he makes that decision. Because soneti mes we
just have to put our personal feelings behind us and rule
on the | aw.

So | may be wrong on this. And you guys will have
a an opportunity, if you want to to -- if |'ve been

incorrect in not letting you intervene, but there may be
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several steps ahead before this case ultimately gets
decided. MWhat I'm going to do today is |I'm going to hear
the arguments today from both sides with regard to
standi ng and then the clainms thenmselves, and then |I'm
going to make some sort of decision on this case and do
the best | can in making that. If it turns out that you-
all should have been allowed to intervene, we'll have
anot her hearing and nmore arguments. If we don't, then |
will rule.

I n other words, |I'm going to hold back and make
sure I"'mright on this. And | don't get -- I"'msure |I'm
right on this now but, you know, sonetimes |'ve been sure
and the Court has told me I'mwong -- the Fourth
Circuit's told me I|'m wrong, and they have no problem
telling me when they think I'm wrong.

MR. SCHM D: Thank you, Your Honor.

THE COURT: Thank you-all very much. Thank you.

Al'l right. Let's jump to the argunments. You
filed the motion so let me hear what it's about.

MR. MAJ MUNDAR: Yes, Your Honor. Thank you. May
it please the Court. My name i s Amar Maj mundar. ' m
j oined by co-counsel O ga Vysotskaya. It's been
established we're fromthe attorney's general's office.
| want to be sure -- Your Honor, you had nmentioned

standing a couple of tinmes. Do you care the order in
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whi ch these nmoti ons are presented? Do you want to hear
standing first?

THE COURT: Yeah. Let's hear standing first
because, you know, you get past, it you've got several
di fferent arguments. But with regard to standing on
t hese things, you know, it's -- it goes all the way
t hrough all of these clainms. The establishment claimis
the one which may be able to survive taxpayer or may not
be able to survive taxpayer clainm with regard to that.
The others, this will be a first if it happens. So go
ahead and argue standi ng.

MR. MAJ MUNDAR: | appreciate that, Your Honor.

THE COURT: You can argue it all the way through
if you'd like to, but let's go ahead and hear the
standing issue first because that's the door everybody
has to get through before anybody rules on the other
claims.

MR. MAJ MUNDAR: Certainly, Your Honor. And
Ms. Ol ga Vysotskaya drew the short straw on that so
she'll present the standing argument.

THE COURT: Very good.

MS.  VYSOTSKAYA: Your Honor, my nanme is O ga
Vysot skaya with my col |l eague Amar Maj nundar. | was
assigned to represent defendant Warren in this case, and

standing issue was my issue so I'll be happy to argue it
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bef ore Your Honor. | intend to argue it in the sim/lar
order the way it was presented in our brief.

THE COURT: That's fine.

MS. VYSOT SKAYA: | intend to argue the Fl ast
exception, Flast versus Cohen exception, upon which
plaintiffs expressly rely in this case to establish their
standing that it does not extend to state taxpayers
first. Secondly, | intend to argue that even if this
type of standing extended to state taxpayers, that
plaintiffs failed to satisfy the two-pronged test that
was announced in Flast in order to nmeet that kind of
t axpayer standing exception. And to the degree that Your
Honor would like to hear our argument to the extent that
t hey don't meet any other type of standing that is common
in federal court cases --

THE COURT: You go ahead. |"ve gone through this.
| mean I'mlistening to you. ' m not an empty sl ate
right now. Go ahead and argue.

MS.  VYSOTSKAYA: "1l junmp right into Flast
versus Cohen case. The reason being that this is the
type of standing that plaintiff stated specifically in
their conplaint that they rely on. And |ater when they
responded to our motion to dism ss in their response they
al so stated that they relied on Flast for establishnment

cl ause claimand also for their Fourteenth Amendment
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As Your Honor noted, if that type of standing were
to be granted for the Fourteenth Amendment cl ai mthat
woul d be the first time that the court has ever done
this. Our Supreme Court in Green case, in Cuno case. In
every other case that was decided, has clearly extended
t axpayer standing only to the establishment clause type
of cl ains.

THE COURT: That's the way | see it.

MS.  VYSOTSKAYA: Explicitly, in fact, to expand
that type of standing to the Dormand conmmerce cl ai m which
was an issue before the court in Cuno case, Daimer
Chrysl er versus Cuno case, and several others to
establish clause came, which is a nore interesting one.
The general rule still applies. The Supreme Court
reiterated it several times in Cuno, in Hein, in Wnn
cases. And the general rule is generally taxpayers don't
have any standing to sue. However, a very narrow
exception was carved out in Flast versus Cohen case. I n
t hat case federal taxpayers brought a chall enge agai nst a
federal specific appropriates problem which appropriated
money from the federal Treasury to a programthat
supported instruction and teaching in religious schools.
Around $1 billion was appropriated under that program

and taxpayers in that case claimed that that violated the




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

freedom of constitution that it violated the

establishment clause rights.

THE COURT: Why is it different for state?

MS.

several diff

to meet that

VYSOTSKAYA: It is different in this case for

erent reasons. And et me start with the

test, Your Honor, that was announced in Flast. | n order
test, first of all, plaintiffs have to show
s a logical link between the taxpayer's

that there i

status and between the type of |egislations that they're

attempting t

o challenge. As the Court specifically held,

Fl ast -- and the Supreme Court in its |ater decisions

held that it

has to be a specific legislative outlet out

| ay of money. In other words, it has to be a specific

taxi ng and spendi ng program that the government is

establishing in the legislation that is being chall enged.

It cannot be just an incidental type of

expenditure

statute that

t hat goes basically with every regul atory

| egi sl ature ever passes. There is some kind

of expenditure of noney invol ved. But the courts held

t hat unl ess

it's a direct outlay of noney in that

specific legislation that Flast then was not applied

under those

circumstances. And this is exactly the

situation that we have presented -- are presented with

here.

Basically what we have in Senate Bill Il is a
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regul atory statute. It's a statute that basically deals
with the way -- how the duties of magistrates have been
for the better -- a portion in the state. It tal ks about

that the magi strates are allowed to recuse thensel ves
fromperformng all the marriages. And clearly there is
some kind of expense that is involved with this kind of
recusal . In the specific case, a type of expense that is
involved is the transportati on expenses that has to be
incurred if all the magistrates within the district
recuse themselves and you have to bring a magistrate from
a different jurisdiction to performthe duties of the of
all the magi strates that have recused thensel ves. But it
is clearly an incidental type of expense. It is clearly
not the purpose of that statute on its own. The purpose
of that statute is to make sure that there is a religious
accommodation that is provided to the magi strates who may
have differing religious views on the nature of marriage.
It's different than -- in that way, but also --
that's one of the issues we raise. The Flast case has
never been -- has never been expanded -- let me put it in
a different way. The Supreme Court of the United States
has never held that the Flast case applies to state
t axpayer standing at all. Fl ast itself in many pl aces,
as you read the case, talks only about federal

appropriations of money about congressional -- United
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States' Congress power to do problems within its Article
|, Section 8 tax and spendi ng powers. The Supreme Court
has never held that it applies to the state.

Now t here were cases -- and plaintiffs do cite
some of the cases in their response where the court
basically assumed that the state taxpayer standi ng, but
our justices called such an assumption a nonbi ndi ng
subsil enci o. Nonprecedented, basically. The court did
not rely on the assumption of spending in order to make
them an assertion that it constitutes any kind of
presidential authority.

Movi ng on to the second prong. So we tal ked about
that this is not a direct |egislative outlay. It's not a
specific taxing and spendi ng program It's a regul atory
statute they would have. That would relate to the first
prong of Flast at the scene. Plaintiffs fail to
denonstrate that there is a |logical |ink between the
t axpayer status and the type of |egislations that they're
chal l enging. They also fail to meet the second type, the
second prong of Flast versus Cohen test. The second
prong is that plaintiffs have to denonstrate that there
is a nexus between the taxpayer's status and the type of
constitutional infringement that they are alleging in
this case.

If you were to go by the assertions made by
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plaintiffs, basically as soon as you nmentioned
establishment clause that means that you met Flast versus
Cohen test. And | would disagree that that's an
appropriate way to | ook at that second prong of the test.
| think the Court has to | ook at what the | egislation
that is being challenged is actually trying to acconmplish
and see if it actually amounts to the religious type
infringements in order to meet that second test. As |

menti oned before, this is a purely regulatory type of
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statute and there

form over substance in this case and just take on its

is no need for the Court to el evate

face plaintiff's assertion that this is an establishment

type of violation.

| could discuss the case, Your Honor, or | could

just go to talk about why they don't meet the type of
st andi ng that

than the establishment cl ause case in federal courts.

THE COURT:

is applicable to every other

Yeah, go ahead. I"m going to | et

case ot her

you

argue what you want to argue today. Anything you think

m ght sway me either way, |I'll here.

MS.

Article 111

VYSOT SKAYA: Ordinarily, in order to state

standing, plaintiffs have to show that they

have an injury, t

that is an actual

injury, that

t hat

hat the injury is particularized to them

or an imm nently threatened type of

injury is traceable to the acts of

the
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def endants, and that that injury could be redressed by

the favorabl e decision.

THE COURT: What do you say to the injury they

cl ai n?

MS. VYSOT SKAYA: | would say the injuries they

claimis purely hypothetical

injury. They compl ain sort

and conjecture type of

of about two different types

of harms that they may experience in the future. The

first type of harm that they complain about is that at

some point they may have to
magi strate who does not bel
that they enter, and that's

plaintiffs here Your Honor.

appear in court before a
eve in the type of marri age
specifically two sets of

The plaintiff same sex

marri age couple that has been married and sanme sex

marri age couple that is intending to marry but has not

married yet.

So they say that because magi strates have certain

types of beliefs about the nature of their marriage that

they will hold -- that they will apply that type of

belief and show that type of

belief towards the group of

people itself rather than the type of marriage. I n other

wor ds, what they say is that
be inpartial. And I think t
about this type of claimin

presumed to act inmpartially.

the judge will be -- cannot
here is a strong presunption
this court. The judges are

And unl ess plaintiffs --
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and you could have a situation where plaintiffs encounter
this type of scenario, and I think in that case we

woul dn't be tal ki ng about standi ng here. | think we

woul dn't be raising standing as an issue, but there is no
specific --

THE COURT: Your best argument on that that the
magi strate is going to have a document saying they have
recused themselves from same sex marriage and the parties
could file a motion to recuse the judge if the judge
doesn't have the sense to hear the case in the first
pl ace? Couldn't they do that?

MS. VYSOTSKAYA: | think they could, but | think
also it's a big --

THE COURT: It's not like it's being held as a
secret. If you're not going to perform same sex
marri ages, you're going to have to file a document sayi ng
you're not doing it and everybody is going to know who
you are.

MS. VYSOTSKAYA: Well not everybody is going to
know. That record is actually a confidential record that
is placed in the magistrate's personnel file. But t hat,
again, goes to the fact that this harmis basically
conjectural and hypothetical. A person appearing before
a magi strate would not even know whet her or not that

magi strate has recused hinmself or herself. And in case
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t he judge behaves inpartially there are other judicial
recourses, as Your Honor knows. There are nmotions to be
filed to recuse a judge if a judge behaves inmpartially
and if plaintiffs in that case would denonstrate that

this has occurred.

THE COURT: Judges file refusals all the time. I n
fact, | ended up with a case -- the original case because
a judge filed a recusal. And the case that | had here
t hat was before this on the marriage, | didn't have that

case. The ot her judge got out of the case and | got
that. The next one in line is me, so | ended up taking
it. Now | 've gotten this case. So it happens. Judges
recuse all the time.

MS. VYSOTSKAYA: O plaintiffs -- if that harm
actually existed, if they appeared before judges they
believed the judge was inpartial because he was
di scrim nati ng agai nst same sex couples, of course, they
could file the appropriate nmotion. But because there is
no factual allegation that states that plaintiffs have
encountered that situation, there is not even an
al l egation stating that they are about to appear before a
magi strate on any matter. This just doesn't meet that
first prong of the regular standing test. It's not an
actual threatened or even type of injury that is alleged

here.
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Of course there is a problemalso with tracing the
al l eged inmpartiality of a magistrate to the Senate Bil
1. Senate bill Il does not create an inpartiality. Al l
Senate Bill Il does is it allows magi strates who believe
in marriage differently for religious purposes --

THE COURT: Don't you think that ought to be known
t hough? Why hide it? |If you're going to be doing -- if
this is a religious thing, don't you want to stand up on
the top of the roof and shout out that this is a sin and
| don't believe in it? Wuldn't you want to do that?
Why are you keeping it a secret from everybody? What's
the problem with keeping a secret?

MS.  VYSOTSKAYA: | think the statute makes it
confidential because --

THE COURT: | understand that. But don't you
t hink that should be something that's known?

MS. VYSOT SKAYA: | think that those magi strates
who recuse thenmsel ves are not prohibited from decl aring
that to be so.

THE COURT: No. |'"'m sure they're not prohibited
fromthat, but what they're worried about is somebody
who's saying |I'm going to get those fol ks when they come
in here. ' m going to get those fol ks when they come in
here. And the state magistrates don't have the same

| egal background and training that |awyers and judges and
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everybody have to try to tal k about being able to handle
t hi ngs that you may not agree with. Some people carry

their beliefs on their shoul ders.

MS. VYSOT SKAYA: | think, Your Honor, that first
of all, there is a very strong | egal presumption that
t hose people who were appointed -- elected into judicial

types of roles won't do so. And if it does happen again,
and it is not alleged to have happened in this case,
plaintiffs will have a recourse. Plaintiff will have a
recourse. They could file a lawsuit at that time. They
could file appropriate nmotions to recuse the judge for
reasons that they believe are true. You do not have to
have a refusal form or know the name of the magistrate to
see you are being treated inpartially or --

THE COURT: Well nove on. Move on

MS. VYSOTSKAYA: Plaintiffs cannot denmonstrate --
t hey cannot meet that second prong of the test either.
They cannot trace the type of harm that they alleged
they're afraid to suffer to the Senate Bill 11. They
could Iink it potentially to the magistrate's personal
belief but not to Senate Bill 11. Senate Bill 11 does
not enshrine anything, does not require anybody to
believe in any particul ar way.

And Your Honor, you probably know that there was a

case recently decided in M ssissippi where the state of




o 00 b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

35

M ssi ssippi passed | egislation, too, that all owed
religious accommodations to its magi strates. But t hat
case was -- it's Bryant versus -- it's a Bryant case. I n
that | egislation question there was clearly in your case
| think. And |I think most people would agree was
enshrining of a specific type of belief. In that case it
was specific -- three categories of beliefs that were
listed in the legislation itself that clearly treated
same sex couples differently from other couples in the
marri age of --

THE COURT: \What if you're an Atheist and you
don't want to do same sex marri ages because you don't
have any religious belief but you just don't |ike thenf?
Have you got to write down you don't like them or do you
have to say this is a religious belief?

MS. VYSOTSKAYA: Your Honor, | think that's an
excel l ent question and | think it would allow a
magi strate to use the recusal form If you do not
believe that marri age should be sanctioned, let's say, by
the state at all. If you believe it's a purely religious
thing | think you could file your recusal form I think
if you are an Atheist you could file your recusal form as
wel | . It's religious objections. You could object, in
ot her words, to religion and still take benefit of Senate

Bill 11. | think it would allow you too absolutely.
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And finally, Your Honor, it is difficult also to
see that even a favorable decision fromthis court would

redress the type of injury plaintiffs are conpl aining

about. What they're asking the Court to do is to enjoin
t he spendi ng under Senate Bill 11. They do not ask the
Court to declare Senate Bill 11 in its entirety to be

unconstitutional because, clearly, establishment clause
type of claimwould not allow themto seek that type of
fram ng.

Est abli shment clause claimonly allows to strike
down spendi ng as unconstitutional, not the whole entire
probl em as unconstitutional. So the situation that they
woul d find themselves in would be that the state won't be
able to spend money on magi strate recusal but magistrate
refusals would be able to continue. And it doesn't seem
i ke that third prong of the standing requirement is met
by the type of relief that plaintiffs are demanding in
this case. There is a m smatch.

We al so ask Your Honor to have this case dism ssed
from prudential considerations. It's different from
constitutional Article Ill standing, but this is a case
where plaintiffs are challenging the state regul atory
statute that basically regul ates how duties of
magi strates are being assigned. It's a type of case that

is best decided either within the state courts or deci ded
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t hrough a political process through petitioning the

government, through voting --

voting in elections, trying

to select representatives who support your type of view

It's not a type of case that

assigned or asked to decide.

consi der our prudenti al

full in our brief as well,

to asking the court to
st andi ng questions.
THE COURT: Not

MS.  VYSOTSKAYA:

federal judiciary is usually

So we ask Your Honor to

argument that is presented in

di sm ss

in addition to -- in addition

-- |I'"'m happy to answer any

ri ght now.

| f Your Honor is fine with that,

| would Iike to move on to plaintiff's failure to state a

claimon the establishment

equal protection claim

THE COURT: Briefly.

MS.  VYSOTSKAYA:

brief. Basical ly, Your

cl ause claimand also on their

Go ahead.

Yes, Your Honor, I'Ill be very

Honor ,

the Supreme Court

precedent and our Fourth Circuit precedent, as well,

allows for states or federal

government to pass religious

accomodations for its enployees. Civil rights Act --

Title VIl of the Civil

Ri ghts Act actually requires an

enpl oyer to accomodate enpl oyee's religious beliefs. So

there is nothing wong with the fact that the state

actually passed a | aw that cont

accommodati on cl ause.

I n order

ains a religious

-- Your Honor, recent
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argument there presented by plaintiff of whether or not
it's a valid type of religious accommpodati on type of
statute or not.

Plaintiffs argue that Lemon test should apply.
And we submt that you don't have to apply Lenon test.
You could | ook at the substance of Senate Bill Il and
conclude fromthe substance wi thout | ooking at the Lenon
test and that it's an appropriate religious
accommodati on, that it does not create any state
sponsored church, that Senate Bill Il does not
differentiate between the set of beliefs that the state
prefers, that it's equal and inmpartial to all sets of
bel i ef . It's neutral in that respect.

Your Honor could look to the fact that there were
magi strates who woul d have | ost their jobs if Senate Bil
Il would not have been passed and conclude that the state
had rational interest in supporting this type -- had
interest -- basically, legitimate interest in supporting
t hese magi strates. The Court could |l ook at the fact that
the state is clearly interested in protecting the work
force, the experienced work force, of the state
enpl oyees, including magistrates, and could have passed
| aw for that. Basically, other than making a | ot of
bl anket concl usions, plaintiff has not alleged there is

any kind of infringement upon religion or establishment
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of religion in Senate Bill 11

We al so would argue, even if Lenon test is
applied, that all the requirements of the Lenon versus
Kurtzman test met by the | anguage of the Senate Bill |
And Your Honor, | won't repeat it; |I'm sure you're
famliar with the test. We laid it out in our briefs.
We believe that all the arguments | suggested a second
ago woul d support also a finding that facially Senate
Bill Il meets all the required prongs -- three prongs

the Lemon versus Kurtzman test for equal protection an

of

d

due process argument, in addition to having problems with

standi ng, given the fact that they're basing their tes
of Flast test.

Plaintiffs have not stated that Senate Bill |
could they state that Senate Bill Il contains any Kkind
classification towards same sex couples, same sex coup
are clearly not referenced. There is no any kind of
special aimthat is being taken at same sex couples in
that field so there is no certification stated. The
Court does not even have to | ook at that point whether
not there is any kind of legitimte interest that the
state has. There is no classification no need for to
apply any other test. However, if the Court were to f
there's some kind of assumed or secret classification

Senate Bill 11, we would argue that -- for the reasons

t

of

| es

or

i nd
in




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

40

submtted earlier -- that state test legitimte interest
in passing that |egislation.

And for the due process claimthere is no
fundamental right that have been alleged to have been
infringed by Senate Bill 1I1. Plaintiff simply can't
state the claim It's based, again, upon the sane type
of hypothetical and conjectural harms that, Your Honor,
you and | discussed at | ength before.

We al so ask the Court to dismss this case based
on plaintiff's filing of the case in the wrong venue.
Your Honor, would you be interested in hearing that
argument? It's laid out in our briefs. The case lawis
| aid out. Basically, defendant -- clearly in this case,
def endant Warren is a state official who resides in
Ral ei gh. The venue is appropriate in the Eastern
District under the first prong of the federal statute of
28, U.S.C., 1391. The second prong is that the
substantial -- that you could file it in the venue where
t he substantial advance that led to the claim have

occurred. And since nothing was claimed to have occurred

in this case, all is based upon potential harmin the
future.

THE COURT: Ri ght . | think they tal ked about
McDowel | County. | think the magistrates down there had

all opted out, at |least for a while, and they had to nove
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peopl e in. But so far | think everybody's been able to

get married that wants to get married down there,

regardl ess of orientation.

MS. VYSOT SKAYA: That's interesting, Your Honor,

because Rut herford and McDowell County are actually

within the same judicial district. So the obligation for

the Director Warren to be involved by spending nmoney to

transfer a magi strate from one district to another

district is actually not triggered by that factual

al l egation that plaintiffs make. It's sinply magi strates

were moving in the same judicial district.

THE COURT: Yeah, but they were nmoved. They were

specifically being noved in order to make sure that

somebody was at the courthouse in McDowell County to

performa same sex marri age. | mean that's where you --

t hat whole thing was done to make sure that there was not

-- that a heterosexual couple which was going to be able

to get married on a day when a same sex couple could not

get married to give everyone the equal access there.

mean that was why that was done. | mean, you know, it'

just the reality of the whole thing. That's why it
wasn't done. It wasn't, oh, we're just sending

magi strates -- we just |ike spending nmoney, so we're
going to move magi strates from one place to another.

was done to acconmmodate the magi strates that wi shed to

S

|t
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opt out of perform ng the marri ages.

MS. VYSOTSKAYA: It was al so done, Your Honor, to
accommodate the types of interest that plaintiffs are
advocating for to make sure that, despite the fact that
all magistrates recused themselves, there is somebody

avail able to marry them as well.

THE COURT: | under st and. | understand. You're
right.

MS. VYSOT SKAYA: Your Honor, that kind of wraps
up my argument. " m happy to answer any questions or
rebut.

THE COURT: No. You may have something to say
when t hey argue. Do you want to argue first or?

MR. MAJMUNDAR: At Your Honor's discretion. | f
you want to keep this issue fresh in your mnd while
listening to their arguments, |I'mglad to defer. It's
just one nore argument on behalf of defendant.

THE COURT: Let me go ahead and hear you and then
"1l let themgo, and I'lIl let you respond.

VR. MAJ MUNDAR: "Il try to be as pithy as
possi ble. As Your Honor knows, because of some El eventh
Amendment i mmedi ate concerns, Judge Warren was named in
the second iteration of this lawsuit under Ex Parte
Young. And as the Court is aware under Ex Parte Young,

the name of the official cannot be someone who has the
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authority to enforce state's | aws.

It has to be someon

that has to be soneone who has a special relationship t

the chall enged action. That official has to be clothed

e

o

in the enforcement duty of that chall enged action. There
has to be proximty to or responsibility for the
enforcement of the chall enged action.

And so in that regard -- and kind of move al ong

qui ckly. But in that regard, the
appoi nted by the Chief Justice of
Supreme Court. The AOC is establi

North Carolina Constitution as wel

def endant here is
the North Carolina
shed by virtue of the

| as by statute.

Statutes specifically delineate what the director of th

AOC can and essentially cannot do.
exhaustive list, and it's found at
it's a long litany of the responsi

Director of the ACQCC.

It provides an
N.C. G S. 7A-746. An

bilities of the

I ncluded in that list is entering into defendant

contracts and securing |IDs for enployees,

there's a |l egion of translators who are certified and

qualified to performtheir services. a variety, as the

name would apply, adm nistrative f
designed to facilitate not only Ii

North Carolina courts but those of

unctions that are
ti gants' experiences

the judges as well.

And it should be clear that AOC is not synonymous with

the judicial department. Rat her,

it's a cog within the

e

d

and maki ng sure

n
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umbrella of the judicial department. It's a smal |
section of the judicial department, and they do a | ot of
the adm nistrative mechanical facilitating work.

And so in that regard they act more as file
keepers and bookkeepers and, you know, ordering copy
paper when it needs to be ordered. They do all the
[ittle things to insure that the judicial systemin North
Carolina runs as efficiently as possible and hopefully
yield better jurisprudence as a conseguence. So when you
| ook at that |ist of duties as assigned to Judge Warren
and his predecessor and his eventual successor, it's
pretty clear that it's purely adm nistrative, and it's
especially true with respect to magi strates.

THE COURT: Well who should be sued then? | mean
who are we going to have sued in a case like that? |
mean is it hidden? 1s it sort of a game maybe you'll get
it picked right, kind of |ike Battleship where if you hit

them you've got to hit?

MR. MAJ MUNDAR: Ri ght . | don't suggest any sort
of |l egal whack-a-nole here. MWhat |I'mtrying to do is
del i neate what he's responsible to. Il will point that

7A-146 provides that the chief district judge, subject to
t he general supervision of the chief justice of the
supreme court has adm nistration supervision and

authority over the operation of the magistrates in his
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di strict. So the chief district court judge is the one
who actually hires and fires and reviews performance if
there is a grievance asserted.

THE COURT: Do you have to sue themall, since
this is an effort to affect the | aw statewi de? Have you
got to sue every single one of them out there because
t hey m ght have someone out there helping out in their
district?

MR. MAJ MUNDAR: | think every potenti al
l[itigation has to be factored in, | think, given the case
in this county or that district. The other option as
well -- 1'm not advocating this happened, but magi strates
t hensel ves who refuse to abide by your court's -- by your
order of General Synod would also be a |ikely defendant
if their refusal is SB IIl-rel ated. So, irrespective of
who may be the appropriate person, it's pretty clear that
defendant is not the appropriate person because, again,
he has to have that special relationship with respect to
enforcement. And if you review this obligation it's
purely adm nistrative.

Now pl aintiffs have -- and you've pointed out the
issue here is really the establishment clause portion of
this lawsuit that there is noney spent. And according to
plaintiffs, Director Warren is the one who spends that

money. And in that sense it's true they're the
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bookkeepers for the judicial departnment and they cut the
checks for the translators and the other vendors and for
sal aries and for whatever m ght be travel expenses.

But there's a couple of points to be made is that
within a district, a judicial district, expenses are
al ways i ncurred. If a magistrate calls in sick in one
county, there's a need for extra magistrates. If there's
an emergency of some sort, whatever it is, there's
routi ne novement of magi strates between counties in a
district.

THE COURT: Ri ght . But this is being done -- |
mean, realistically, this is a specific thing that's
bei ng done that ultimately authorizes the expenditure to
all ow these magi strates who want to opt out of perform ng
any marri age because of their opposition to perform ng
same sex marriages to be able to be moved around to make
sure there's always cover. And apparently they've done
pretty good because | haven't heard any -- nobody's filed
a lawsuit that on the day they wanted to get married the
county was | oaded with opposition.

MR. MAJ MUNDAR: That's exactly the point, Your
Honor . | know plaintiffs have suggested to the Court
that SB Il and Director Warren have acted in defiance of
General Synod. But the reality is is whether you

di sagree with SB Il or you disagree or you're neutral,
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t he objective viewpoint of SB Il is that it does in fact

i nsure that any person who goes to a magistrate with the
person they |love can get married. That they're not going
to be turned away at the door because they m ght be a
same sex couple or an interracial couple or a

het er osexual couple. SB Il, whatever you m ght think of
the notivation behind it one way or another, it does in
fact insure that General Synod is conmplied with if nobody
encounters that circumstance where they want to get
marri ed but cannot.

And the other aspect of moving these magi strates
around is that it's at the request of the chief district
court judge. I n whatever district it m ght be, if al
the magi strates stand up and say we're not going to do
this for whatever deeply held -- religious held
convictions they have, we don't feel confortable doing
this. And in the event all the magistrates in that
district decide we're not going to do this, then and only
then can the chief district court judge ask the AOC to
bring in a magi strate from another district. And i f you
| ook at SB Il, the only provision in that |aw that
rel ates or even refers to AOC is that limted
circunstance where all the magistrates stand up and say
we're not going to do this in this district. And t hen

and only then can AOC make arrangements and nove people
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around to insure that this court's order in General Synod
is complied with.

So there is this kind of de m nimus expenditure of
funds for the purpose of moving magi strates around not
just for marri age purposes but for a variety of different
purposes within a district. And only in a limted
circumstance when all the magistrates stand up and say
we're not going to do it can AOC nmove from anot her
district a magistrate. That's the first part of spending
i ssue.

The second part is interesting, Your Honor, in
t hat conplains that the state has filled in the
retirement funds for these magi strates who resigned. So
after your order in General Synod there were a nunber of
magi strates who said, you know what? |'m not confortable
doing this sort of marriage. They have their own
personal beliefs whether you agree or disagree with them
They resigned. Senate Bill |1 came out around eight
mont hs after this court's order in General Synod. And
what Senate Bill Il says is, all you magistrates who

resi gned we understand you have personal beliefs;

everybody has their personal belief. I f you want to come
back as a magi strate, you may do so. You will not get
your sal ary back, you will not get your sick time back,

you will not get your vacation time accrued. However, if
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you want to come back, you have 90 days from the
enactnment of this bill to submt your application. And
in doing so, if you are approved, then the state wil
make up the difference in the date of service between the
time you resigned some time after October 9th of 2014 and
fromthe enactnment of Senate Bill 11

There's two points about this, Your Honor, is that
expenditure is done. It's been done for many nonths now.
These fol ks had 90 days to submt their papers to be
rei nstated and have money put into the retirement account
to make up that gap of service. There's no nore
expenditure in that regard, and this is prospective
injunctive relief on their claim on that issue. The
money IS spent. It's done. It won't be spent again.

Secondly, it's hard to square the circle that
filling in the retirement gaps are those who really felt
conpelled to resign. s it advanced of a religious
purpose? And that's what the establishment clause
violation suggests is it's an advancement of a religious
pur pose, rather than insuring that people who work a
nunmber of years in state enploynent had the chance and
had their retirement where, when they finally do retire
uni nterrupted by a gap because it's something they felt
strongly about.

And you said Your Honor at the very beginning that
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you know people -- reasonabl e people have different

opi nions on same sex marriage and it's okay to have those
opi nions we have to avoid by the |law and that's a hundred
percent true. So if these folks come back and say, you
know, as the law is with Senate Bill 11, |I'm absolutely
going to abide by it. They shouldn't be punished by
their ability to retire in a timely fashion or a receive
the full benefits as a state retiree would have. On the
expendi ture issue. | think that's now been rendered npot
by virtue of the |l apse of time, if nothing else.

So plaintiffs in their conpl aint have made a
number of general |egal conclusions and they're couched
as facts, but they're legal conclusions -- and | think
what plaintiffs do is forget the actual |anguage of
Senate Bill 1. As | described, there's only a very
limted context in which the AOC and the director may be
involved in the processes associated with Senate Bill 11
and that's when all the magistrates stand up in a
district and say we're not going to do this. From t hat
| anguage, plaintiff suggested the defendant is willing
adm ni strator of that system c religious based di savowal
of the oath to uphold the federal constitution. And I'm
not sure exactly how making sure magi strates are
avail able to perform marri ages constitutes a willing

religious based di savow of the oath of the federal
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constitution. They're making sure people can get

married, they're making sure people aren't

deni ed

the

right to get married. So to suggest that in doing that

they're enforcing this disavow of the constitution, it's

different for me to square that sir.

Now | guess in the absence of specific facts

because, as Ms. O ga tal ked about, there ar

en't a

facts to suggest there's been a harmthat's been

incurred. A |lot of these things are ephemeral and

they're speculative. So in the absence of

plaintiffs have pointed out three cases to

t hose f

Your Ho

t hat they believe establish that Director Warren,

| ot of

acts
nor

Judge

Warren, is a proper party. Those three cases actually

stand for the opposite. " m not going to go through them

in any great detail. They're the South Carolina Wldlife

Federation and Lighthouse case.
In that case the court went through

to determ ne the South Carolina DOT was not

great d

only

supervising the DOT and having this road built in

et ai l

an

environmentally sensitive area, but he also was deeply

involved in getting that work done and getting it
advanced and getting that permt. And according to that
| evel of involvement, he was enforcing the |laws at issue

in that case. That's not the case here.

The second case --
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THE COURT: Let me -- but et me ask you one nore
time about this. Let's just assume for a mnute that
there is -- standing to attack the |aw there's taxpayer
standing to attack the law, the law as it is before it
goes out, before it's spent. \Who gets sued? Who is the
proper party to be sued here? |If you're good at figuring
out who's not supposed to be sued, North Carolina surely
knows who is supposed to be sued in this. Who do you say
is supposed to be sued so the Court can |look at it and go
you're right or you're wrong?

MR. MAJ MUNDAR: | appreciate the Court's
guesti on. It's a knotty one. The answer, | think, is
al ways going to be factor.

THE COURT: That's not good enough for ne. I
under st and what you're saying. You want the judge in
McDowel | County to be sued if it happens there. You want
to wait until a marriage is denied in Mecklenburg and
have that judge sued. Let's suppose if as it is borne --
as the statute comes out it is facially unconstitutiona
under the establishment clause. Who is supposed to be
sued under that when it's borne there at the | egislature?
Does everybody have to wait and individually attack it so
that the law just sits there causing issues along the
way? Who's the right person to sue? This is all going

to get -- it's going to -- no matter what | do this is
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all going to get salted out -- every one of these issues
is going to get cleared up by somebody.

MR. MAJ MUNDAR: Sure. And | don't think that it
woul d have to be an individual case by case basis. I
think if there is a case and there's a declaratory
j udgment, one sought, in that case that declaratory
judgment ruling will encompass any case that invokes the
same | egal issues.

THE COURT: Who would it be against?

MR. MAJ MUNDAR: If you're asking me, | think the
most |ikely candidate m ght be a magistrate.

THE COURT: You' re saying something has to happen
-- you're going to continue to argue that something has
to happen before anybody can do that. You sort of have
to sit there and wait until the |law actually goes forth,
rat her than being able to sue when it comes out of the
| egi slature. You say wait a mnute. This is an

establishment of religion.

MR. MAJ MUNDAR: | believe that's true, Your
Honor . | think somebody somet hing actually does have to
happen. Ms. Ol ga tal ked about that. In order for this

to be a purposeful endeavor, this litigation, we have to
tal k about something that actually happened.
THE COURT: So | guess when the Church of Engl and

was di scrim nating against the Puritans, they had to be
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forced and had to | eave in order to do that. And when
the Puritans got here and said well we're glad we can
practice freely our religion, but if you don't do exactly
what we want you can go out in the woods and die in
America. So there's always going to be something that
comes down the I|ine. But don't you know at some point

t hat something is facially wong if it is facially wrong?
| mean if something is facially wong when it comes out
of the legislature, who do you sue? The |egislature?

The government? The adm nistrator? Who are we going to
sue.

MR. MAJMUNDAR: Well there are a number of
avai |l abl e defendants in the state of North Carolina, Your
Honor, but --

THE COURT: Okay. Let's move on. Move on to
somet hi ng el se.

MR. MAJ MUNDAR: Il will nove on. Very quickly,
with respect to Bostic, 1'd like to distinguish that
qui ckly. Plaintiffs have cited Bostic as another exanple
of where it was determ ned that the officer named had
enforcement authority. In Bostic it was the head of the
Office of Registrar there. In that case the defendant
conceded that she was responsible for the enforcement of
t he chal |l enged statute. That does not exist here. And

in the McRooney - Cuccinelli, case the court went the
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ot her way and said, you know, | ook. Gener al enforcenment
authority of the |laws of the state of North Carolina --
or, I'"'msorry, in that case Virginia -- are not
sufficient. You have to have more. You have to have a
special relationship and even the issuance of advisory
opi ni ons.

So the attorney general there issued advisory
opi ni ons. Even the issuing of an advisory opinion as to
what the |l aw means and how it takes effect and what the
ram fications are is in sufficient. It's not just about
tal ki ng about the | aw or dealing with it tangentially.
You have to be in the gane. Tag, you're it. You're the
one who's enforcing it. And if you can't fairly point at
someone and say you' ve actually enforced the provisions
of this law that infringe upon the constitutionally
enforced rights of a claimnt then you're not a proper
party and it's essentially camouflaging a state by nam ng
an official.

THE COURT: All right. Let me hear fromthe
plaintiff.

MR. LARGESS: Your Honor, could |I ask just --
we're going to be here for a little bit. Could we take a
short recess before we do that?

THE COURT: " monly going to give you 15 m nutes.

(Laughter.)
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THE COURT: Yeah, we can take a recess. Let's go

ahead and take a recess of about ten mnutes. All right.
(Off the record at 10:45 a.m)
(On the record at 11:00 a.m)

THE COURT: All right. "1l hear fromthe
plaintiffs.

MR. LARGESS: Thank you, Your Honor. Let me
start -- let me focus on the standing question first but
start with this. No one has nentioned yet -- and this
side of the room doesn't really mention it in any of
their pleadings -- what is at issue here, Your Honor.

And that is before there was a Bill of Rights, before
there was a First Amendment, there was an Article VI of
the Constitution that said this constitution is the
suprenme | aw of the |l and and that every judge in every
state will swear to be bound to uphold it. And what this
statute does is say that there's a religious exenmption
fromthat requirement. And we have chall enged that | aw
official facially and as applied as unconstitutional.

THE COURT: MWhat is your standing for doing that?
I n other words, let's suppose for a mnute that the Court
agrees with you that you get past the nmotion to dism ss
if you have standing. I mean there are -- you know, we
do have rules. We do have ways that these things get

there to avoid everything being done in a willy-nilly
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manner. And there's a serious, serious issue of standing
in this case that needs to be heard regardl ess of whether
t hat was done.

What you're saying -- are you saying that these
are people trying to do a good thing that were m sgui ded
in what they did? Or do you think this whole thing is a
bad thing? Because the Court sees it as trying to |et
t hese fol ks keep their jobs. And | understand you think
t hey ought to be -- you're saying they ought to do the
whole job if they're going to be magi strates.

MR. LARGESS: They're judges. Under North
Carolina | aw they swear a judicial oath.

THE COURT: They do. They do. They do swear to

support the federal constitution, yes, they do. \Where in

there -- let me ask the question. MWhere in the lawis it
about the fact that their recusing is secret? |'ve read
t hrough a copy of the statute that |'ve got. I s that

somet hing that's done separately to protect them from
protestors or sonmething?

MR. LARGESS: | believe so, Your Honor. I
believe so. That's -- |I'mhere to talk about the
establishment clause standing issue, and Ms. Burke is
going to tal k about the Fourteenth Amendment, but they go
together in this way. In Fl ast there was this | anguage

about how there may be other constitutional limts on




o 00 b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

58

| egi slative action and those -- and |I'm going to take you

t hrough the history here. But what's at stake here is

the integrity of the magistrate's judicial systemin

North Carolina because it's a secret that these people

who di savow and reject the Fourteenth Amendment ruling of

this court and the Supreme Court are going to sit and

hear cases of gay and | esbian persons without know edge

of their position that they do not believe they're

entitled to full citizenship. That's a fundament al

probl em Your Honor, that we think we have a standing to

rai se under Fl ast.

Let me take you through the history.

THE COURT: Take nme through the history, but I

want you to get on to this standing issue.
very important to the Court because this is

the doors to the courthouse.

That's very,

what opens

MVR. LARGESS: And this case, Your Honor, is the

narrow case that actually fits within Flast,

and here is

why. I f you understand, there's these cases fromthe

'20s, Frothingham and Mel on, saying that federal

t axpayers did not have standing to challenge |egislation

as taxpayers. Then in 1947, Your Honor, remenber Everson

versus -- the name of it is Board of Educati

on of the

Ewi ng New Jersey Township. A challenge to using schoo

money to put students on buses to parochi al

school s was
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accepted by the Supreme Court because it was state
t axpayers, municipal taxpayers, challenging on First
Amendment grounds that spending.

The court found a secul ar purpose in the
transportation scheme and denied on the merits. About
ten years later there's this Dorenus case where they try
to challenge, on First Amendment grounds, this practice
again in the state of New Jersey of having teachers read
five verses fromthe O d Testament every day at the start
of school or from the Bible. That's where this |anguage
about incidental spending came from The court said they
couldn't even point to any noney that was spent on this
in any budget so therefore there was no claim

And then that |led to Flast in 1968 where you had
this federal education spending bill that went to
parochi al and sectarian schools in part, and this group
of taxpayers chall enged that. And the Court held that
Doremus was not -- | mean -- sorry. That Fr ot hi ngham and
Mel on were not bars to this lawsuit, that if someone
could show that there was a | egislative enactment under
t he spending clause that had a religious purpose that
t hat woul d give them standi ng under the First Amendment.

THE COURT: How s this case different than Moss
ver sus Spartanburg?

VR. LARGESS: Moss versus Spartanburg?
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THE COURT: Yeah.

MR. L ARGESS: ['mnot famliar with that
Can | take you through and --

THE COURT: Go ahead.

MR. L ARGESS: Let me --

one.

THE COURT: That was a case where Spartanburg,

Sout h Carolina, Spartanburg County School District

adopted a policy allowi ng public school students

to

receive two academ c credits for off-campus religious

i nstruction.

MR. LARGESS: Ri ght. And there was a standing

i ssue in that case.

THE COURT: There was a standing issue in that
case. There was -- one child had standing and one was
found not to have standi ng because they didn't Iike the

| aw. They thought the | aw was wrong and they wer

found to have standing. One that was directly inmpacted

e not

by it did have standing in that case, and that's why I
asking how this case mght differ fromthat. Because,
ot her words, essentially what it seens is there's not
been a specific wrong that you can point to other than
that this is generally wong for themto do this.

MR. LARGESS: No, Your Honor, there is wrong.
There's spending privileges purpose. That's what Fl ast

prohibits.

Seven

m

n
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THE COURT: That's what happened in Spartanburg.

VR. LARGESS: I woul d guess on that case two

things. That's probably a Dorenmus case because it's

muni ci pal spendi ng. That school district
i ssue not the state's. So under Dorenus

t he pocket book amount, you have standi ng.

i ssue was at

I f you can show

And t here --

|'"ll | ook at a case, a Ninth Circuit case, Cammack -- C A

MMA C K versus Wai hee -- WA Il HEE --

a Hawai i an.

was the Hawaiian governor at the time, 922, F 2d, 765.

They showed sonme actual spending in that

case for

religious purpose in the schools. And under Dorenus

t here was standi ng because you could point to the

pocket book amount. Even if it was small,

to it.

So wi thout reading Moss -- but |et

you coul d poi

me take you

t hrough -- I think you need to understand the history

after Flast. And maybe you do understand this, but |

think it's helpful. There are these series of cases in

the '70s trying to |look at this issue of

Fl ast as to

whet her you could bring some other kind of challenge

besi des an establishment clause chall enge. You may

remember some of these. You had Slessinger versus The

Reservist Commttee to stop the war, which is where the

Presi dent all owed menbers of Congress to join the

Reserves, and there was a chall enge that

t hat vi ol at ed

He

nt
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the Constitution because they were holding two offices at

once. The court said that's not an -- that is not a
spendi ng i ssue under Article I, Section VIII.
There was a simlar challenge to the -- in this

United States versus Richardson, the same day, deci ded
about forcing the CIA to reveal its budget and nmake it
public. And it was not under Article I, Section VII so
it was not an issue under Fl ast.

Then in 1982 you have this Valley Forge Christian
Church -- Christian Coll ege, rather, where H E.W gave
| and to the school in Pennsylvania, and people had in
Maryl and and ot her states objected and said there was a
vi ol ation of the establishment cause for the government
to make a gift to a religious institution. No standi ng
-- and this is where you start to get the narrow ng. No
standi ng because this was spending by the executive.
This was a decision by HE.W There was nothing that
Congress had done and no enactment by Congress that
resulted in this decision. So there was no standing to
chal | enge under Fl ast.

That then led -- the next case under flast is a
straightforward one, Boeing v Kendrick, a 1988 case where
there was standing to bring a challenge to something
call ed the Adol escent Fam |y Life Act because it was

Article I, Section VIII spending and it had a religious
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-- a potentially religious purpose. The Court ruled on
the merits that it was not a violation of the
establishment cl ause.

Then you get into the three cases that really
shape why we have standing today, Your Honor. The first
is this Daimer Chrysler Corp. versus Cuno in 2006.

Tol edo and the state of Ohio had given tax incentives to
Chrysler to try to keep the plant in Tol edo, and

sal espeopl e chall enged those tax credits. Interestingly,
if you read the case, Judge, that case was renoved from
state court and the plaintiff sought a remand because
they didn't think they had standing in federal court.

And then ultimtely when the case went to the Supreme
Court they had to make a standing argunment. They tried to
make one under the comerce clause, and the court said
those aren't the same considerations. The issue under

Fl ast, Your Honor, was this Madi sonian concern going back
to the founding of the country that you cannot spend any
amount of noney as a | egislature, not three pence.

THE COURT: MWhere in the statute itself does it
tal k about the money being spent? | mean in paragraph
three it says if and only all magistrates in a
jurisdiction are recused, the chief district court judge
shall notify the Adm nistrative Office of the Court. The

Adm ni strative Office of the Court shall insure a
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magi strate's available in that

performance of marriages requi

jurisdiction for

red under G S. 7A-(b). It

doesn't presuppose that people are going to be paid

travel or anything like -- obviously, that's something

t hat you would Iike to be able to do to keep people from

having to do that, but it says they've got to insure

somebody is there. VWhere is t

he expenditure by the

| egi sl ature? Where's the money authorized there?

MVR. L ARGESS: There's an aut horization here and

with the retirement spending to do what is necessary to

expend funds, if necessary, to nove. It's a | ogical part

of that. And you said here it

s logical. What happened

if they're going to move them from one county to another?

They're going to pay themto do that.

THE COURT: Answer one question. MWhere is the

secret part in here? | want t

MR. LARGESS: Hang on

o read that.

THE COURT: \Where did they decide? Because | know

when | recuse, everybody -- it
list of cases of people that I

When all the other judges of t

s filed. I mean there's a
can't hear cases for.

his district are recused,

we're recused. | want to know what the secret --
MR. SUSSMAN: Your Honor, | believe the statute
itself lays it out but | would, for the record, note that

t he AOC has issued a form as

it does in many state
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matters, AOC-A-246. And this is called the Magistrate
Recusal From The Sol emmi zation Of Marriages Form

THE COURT: Al'l right.

MR. SUSSMAN: On that formit notes in bold:
Note to chief district court judge. This formis a
confidential personnel record under Chapter 126 of the
General Statutes of North Carolina. And there's some
additional records there about how the magi strate should
save a copy for his or her own personnel files.

THE COURT: Yeah. |'"ve read the statute itself,
and | did not see it in there specifically saying that
they had to be confidential.

VR. SUSSMAN: Your Honor, just because -- I'm
referencing this formso it makes clear in bold that this
is confidential. | would al so make just -- the Court had
asked this previously when the attorney general's office
was ar gui ng. The only way to except out is pursuant to
a, quote, "sincerely held religious objection," end
quot e.

THE COURT: That could be -- | mean Atheists --
could say | don't believe in any religion, therefore
that's religious. The W ccans m ght say we believe in
natural |aw and we're going to except out or something.
| mean there's all sorts of things that could be on

t here. It doesn't specifically say a religion itself,
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but you're saying that the -- it's establi

shing this

agai nst the Atheists, is that it, or the Agnostics?

MR. SUSSMAN: No. Sinply to the point that in

order to opt out under the current form you nust

attest.

THE COURT: That you have a sincere religious

bel i ef.

MR. SUSSMAN: Sincerely held religious belief.

THE COURT: Ri ght. Which m ght be
any religion so | don't believe in it, or
any -- | may be a Wccan and | believe in

the trees and things like that, and it's j

| don't have
| don't have
t he birds and

ust not ny

t hi ng. | mean, couldn't you do that? Really and truly

you coul d say that you're out?
VR. SUSSMAN: I don't believe you
Honor . | think that --
THE COURT: All right. Go ahead.
MR. SUSSMAN: We can address that

THE COURT: | mean, is this done --

coul d, Your

| at er .

l et me ask

this question. s this done just to try to get these

fol ks out of there? Just to remove people? 1In other

words, there was all this stuff against same sex

marri age. Some of it was those that were

that felt it was mean-spirited. Is this,

fighting for

sort of, let'

get these fol ks out of there? Because everybody that's

S

sign and
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wanted to get married has gotten marri ed. Nobody has
been denied a marriage under ny order since that order
came forward. And is this not just an effort to try to

have a win-win by the state?

MR. LARGESS: Your Honor, | don't know --
THE COURT: It may be m sgui ded. It may be
m sgui ded. Maybe if you're right on -- if you're right

on your standing and right on your claim But isn't that
really what it is? Or are they just trying to secret
people in the courthouse that are going to find cases
agai nst sanme sex coupl es?

MR. LARGESS: Let me say this, Your Honor.

That's an issue to be developed in discovery in the case.
The notive behind the law -- it's our view it was filled
with ani mus towards the decision of this court and the
rights of these people to allow people on their religious
grounds to disavow the constitution.

THE COURT: | understand that there are those that
are opposed, for whatever reason, to same sex marri age,
but that doesn't mean that they can't do somet hing that
is not a bad thing. I mean just because you think
somebody may be bad toward your fol ks doesn't mean that
every action that they do is -- that is a bad act in
trying to do that. You know, then are they not just

saying --
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MR. LARGESS: Your Honor, again, | think that
goes to the merit of the case and the notive issue.

THE COURT: It does. But | am going to ask these
gquestions because you i mmedi ately wanted to go to the
fact that -- rather than get into the standing issue you
wanted to go i mmedi ately to the issue of the
Constitution, the six articles of the Constitution,
before all that came in. And so when we start going into
everything and get into the constitution itself and get
away fromthe standing issue, | think that if you can get
past the standing issue you m ght get past dism ssal.

But the problemis getting past the standing issue.

MR. LARGESS: Let me continue then, Your Honor.
So in 2006 you had this Daimer Chrysler case saying,
again, a challenge under the -- an attenmpted claim
standi ng under the commerce clause and the court saying
there's no conparison to the commerce clause and First
Amendment in terms of the interests that are at stake.
And it goes through that |anguage about the interest at
stake is the right of conscience of every person not to
have to give their tax money to any religious purpose
that they may disagree with.

So then in 2007 you had this case that's
chall enged -- you remenber President George W Bush had

this faith-based initiatives program where he tried to
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engage the churches in social service network stuff, and
there was a |l egal challenge to using the money as a First
Amendment violation, and that went up to the Court in
2007. And that's where you got this distinction again
this is Hein -- HI E N -- this distinction. Again, this
was executive spendi ng. There was nothing in the record
showi ng that Congress gave the noney to the President
specifically directing himto engage with religious
groups, and that's what was required for the Fl ast
standi ng, sonme |egislative enactment that had sonmet hi ng
to do with religion. And that was m ssing here. It was
just a blank check, essentially, to the admnistration to
do that, to do what it wi shed, and it decided to do this
program So it wasn't Flast standing to challenge it.

Then you conme to 2011 and Arizona has adopted this
voucher program or tuition credit tax credit program
not a voucher program called STOs where people could
donate up to, | think, $500 a year towards these tuition
programs for students to go to private and religious
schools. And that was chall enged as under the
establishment clause. And there's this 5-4 split in the
court over whether there was Flast standing to chall enge
t hat | egislation which was expressly religious. It was
to support religious schools but through a tax credit.

And the five member majority said that's not spending,
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that's allowi ng private individuals to put their nmoney in
t hese prograns and therefore it doesn't involve the
concern of Flast which is spending by the government in
support of religion even if only three pence.

The dissent -- the four rip into this and say
where before have we made a distinction between an
appropriation and a tax credit? And they |ist these five
cases that involve tax credits. And the issue was never
chal l enged, and there's this kind of discourse about
who's being intellectually dishonest in this discussion

ki nd of thing. But the result of that case | eaves us

with our case is valid under Whitt. We are tal king about
a small amount of spending authorized -- authorized by a
bill that's entitled an act to allow a magi strate's

assi stant, Registrars of Deeds and Deputy Registrars of
Deeds to recuse themselves fromduties related to
marriage due to sincerely held religious beliefs.

On its face it has a religious purpose, and there
is -- as you said, we brought this case when we | earned
that the magistrates in McDowell County had recused
t hemsel ves and when through a FOl A request the television
station here in Asheville obtained the evidence that they
were being paid to nove these people. And we thought
maybe we have a Flast standing to challenge this | aw.

The attorney general said the other part of the |aw that
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no one disputes is spending -- is this comm tment or

aut hori zation of spending is this commtnment to spend
money to retirement -- for bridge retirement credit of
magi strates who refuse to perform duties of the

magi strate for religious reasons and then when they are
all owed to recuse thenselves from marriage could apply
agai n because now they have a religious exemption from
their obligation to uphold their judicial oath. That's,
at least on its face, arguably a col orable First
Amendment spendi ng viol ation.

And under Wynn, when there's an enactment that
aut hori zes even a small ampunt of spending in favor of
religion, the taxpayers have standing to bring that
claim And I'"'m going to sit and let Ms. Burke talk to
you about the Fourteenth Amendment aspect of that. But ,
again, it's fromthis | anguage in Flast that says we do
not limt this decision to establishment clause cases.
And | think she's going to cite to you a free press tax
case from Arkansas that found standing outside the
establishment clause to challenge the spending bill. So
it's not that there's never been anything outside of
spendi ng but -- and then we have this unique situation.

THE COURT: Where was that one in Arkansas? What
circuit was that in?

MR. LARGESS: It's a U S. Supreme Court case,
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and we'll give you that cite in a second. So there is an
open door there that there's that | anguage. And there
have been no cases -- the litany | just took you through,
Judge, none of it involved the Bill of Rights or some

ot her provision that was potentially violated by the

| egi sl ative enactment. That's what why we think, under
Fl ast, there is an opportunity for standing to bring a
chal | enge that violates the equal protection and due
process clause. And the concern is in part what -- it's
not in this face but as applied. | f these people are
sort of hiding in plain sight who are di savowi ng the
Fourteenth Amendment rights of constituents that appear
before them that really threatens the integrity of the
judicial system

THE COURT: Are you okay then if they decide
they'll go ahead and | et the fol ks be known? Does that
take care of all that problenm?

MR. LARGESS: | don't know if it takes care of
all of it, but it certainly would address the right of
people to seek recusal which they have none now. "1
| et Ms. Burke address that further.

THE COURT: Okay. Yes, ma'am

VS. BURKE: Good norning, Your Honor, Meghann
Burke for the plaintiffs. As M. Largess has pointed

out, I'Il be focusing my argument on the Fourteenth
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Amendment claim recognizing the Court has some questions

and concerns about that. It's not my intention to repeat

arguments that have been made.

THE COURT: On the standing issue. | n ot her

words, if you get past standing you may have -- you nmay

be able to survive di

sm ssal --

MS. BURKE: Under st ood.

THE COURT: - -

standing is the door

and get further down the road. But

you' ve got to get through.

MS. BURKE: Under st ood. And we contend, Your

Honor, the Fourteenth Amendment is an additi onal

[imtation on the state's power to tax and spend under

Fl ast v Cohen. And our standing to proceed on those

clains falls under FlI

expendi ture of funds

ast because it is precisely the

that facilitates the denial of equal

protection of the | aws and due process, as M. Lar gess

poi nted out here, determ nate of the judicial system

And the state, we contend, cannot under the Fourteenth

Amendment deny ani mus under on the base of religious, not

on Senate Bill Il1. And what makes this case unique is

that the judicial oath taken by magi strates who are

judicial officials in the state of North Carolina

reaffirns what i s uni
it is in the judicial

alive.

gue about this set of facts, because

setting where due process cones
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| would like to direct the Court's attention to
this particular |anguage from Flast, and this is where we
rest our Fourteenth Amendment cl ai m on. Fl ast, of
course, holds that -- we hold that a taxpayer will have
standi ng consistent with Article 11l to invoke federal
judicial power when he alleges that here | egislative
action under the taxing and spending cl ause. It is in
derogation of those constitutional provisions which
operate to restrict the exercise of the taxing and
spendi ng power. We contend, Your Honor, that the
Fourteenth Amendment, the equal protection clause,
restricts the taxing and spending of the North Carolina
| egi slature to further an unconstitutional purpose which
is to express ani nmus against the gay and | esbi an
community. And we did find this case.

THE COURT: s this displaying animus? | n other
words, is that -- is it really displaying some kind of --
in and of itself anti-LGBT ani mus?

MS. BURKE: "' m happy to go there.

THE COURT: And the reason | ask that is, you
know, these folks who were there when the | aw was -- when
the | aw was overturned, passed and they had to start
perform ng those things, they were -- you know, they were
trying to be able to get themto be able to stay

enmpl oyed, | guess, is what they were trying to do, trying
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to help individuals keep their jobs. | mean does that
have to have an ani nus?
MS. BURKE: That's a great question and I'd I|ike

to address that.

THE COURT: By the way, | don't |ike the secret
t hi ng. | didn't realize that was in there, the part in
t here where nobody knows who's who there. | understand

t hat issue.

VS. BURKE: I'"d like to address the religious
accommodation i ssue because | think this court is well
aware what the facts and circumstances are |leading up to
General Synod. And prior to this court's ruling the
North Carolina General Assenbly crimnalized the
sol emni zation of marriages by clergy whose faith
traditions affirmed the sanctity of marriages of people
bet ween the same sex. Now suddenly they claimreligious
accommodati on for government officials whose faith and
traditions --

THE COURT: Ri ght . But let's suppose for a mnute
that there was all this animus and everything and that
they -- that the laws there were and all those things
have been overturned. Does everything they do after that
try to -- to try to keep things sort of where they are,
does everything just have to be -- is one side or the

ot her always right and one side always wrong on every
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single issue in the world? | mean that's part of where
we have become is to where everybody seems to be --
rat her than having an open di scussion about these things,
you're either bad or good, and it's -- the rhetoric has
gotten huge.

| understand where you're going and that marri age
has been opened to everybody now in this country and that
battl e has been won. But now does everything that they
do to try to help folks that may have strongly held
beliefs, has that beconme -- is all the aninus of, hey, |
understand that that's different from whether it's
unconstitutional or not, but it doesn't have to be a bad
moti ve behind something that m ght be unconstitutional.
Good people can make m st akes and bad people can do the

right thing, and good people can do the right thing, and

bad people can make m st akes. It's not -- everything is
not - -

MS. BURKE: |'ve appeared in this courtroom for
folks -- | would contend the religious accommdati on

argument can only be taken seriously as the |egislature's
efforts to accommodate all religious views around the
marri age clause and that simply wasn't the court's ruling
in General Synod. And | think there are a nunber of
other factors that | think we can understand the context

about around ani nus. But what | would also point out is
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t hat what makes this case unique is when these
magi strates are recusing thenmselves they're acting in
their official capacities, not as private citizens who
certainly have a right to believe and worship however
t hey exi st. But when they are acting in their official
capacities they are the state, they are the governnment,
and that's where |ines get drawn. We would argue that is
hei ghtened by the fact they are judicial officials where
t hese fol ks may have any nunber of occasions to come into
a courtroom and be treated the same as anybody el se and
have the | aws apply to them

|'"d like to go back to the standing issue.

THE COURT: | do, too, because that's the big --

MS. BURKE: "1l come back to this, but | do want
to spend a little more time on standing. We did find
this case, Your Honor, Arkansas Riders Project v Ragl and.
It's a 1987 case. The citation there is 481, U. S., 221
And in that case, standing was found on behalf of general
i nterest magazines to performa free exercise clause
claim They intended there that a tax statute -- a tax
t hat was i mposed on them was a discrimnatory tax, and
the court did not actually see fit -- they didn't have to
reach the Fourteenth Amendment claim that was brought
because the case was di sposed of under the free exercise

cl ause and there was a violation found.
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So it's not uncommon to find standing on taxpayer
basis outside of the establishment clause context.
However, what we raise here is -- | would certainly
represent to the Court is a unique issue, and we contend
t hese are unique facts. It is a unique case that perhaps
brings this Fourteenth Amendment restriction on a state's
power to tax and spend in a very unique and
particul ari zed way.

Of course the Court is well aware that the
Fourteenth Amendnment states that no state shall deny to
any person within its jurisdiction the equal protection
of the laws. And under Romer v Evans, which Ronmer,
Lawrence, W ndsor, these are not cases you will see cited
in defendant's brief and for good reason. Because t hese
are cases that clearly state the states cannot express
mor al di sapproval of an entire people through its |aw
maki ng. Of course, Romer v Evans, the 1996 case,
repealed a | aw that had passed to restrict rights of the
LGBT community in Col orado.

| nterestingly, simlar arguments that are raised
here today in this courtroom have been raised in every
marri age equality case preceding it. And the Romer v
Evans case that preceded this series of cases, this idea
that there is a religious objection that should be an

exemption for state officials who are acting within their
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of ficial capacities, is precisely the force of |aw that
gi ves operation ani mus which Romer prohibits.

THE COURT: |f they left out the word religious
and said you don't have to do any marriages upon any
sincerely held objection, would you be okay with that
one?

VS. BURKE: | don't think I would, Your Honor,
no.

THE COURT: Why is that? That doesn't make it
religious.

VS. BURKE: It's a governnment official who's
refusing to respect the Constitution. And fromthe
Fourteenth Amendment's perspective whatever the reason
being --

THE COURT: They're saying they're not going to
perform any marriage for whatever -- you don't know
exactly what their religious --

MS. BURKE: Let's go ahead and get into that,
because | do think this is inmportant. There are at | east
half a dozen or so reasons why we know everyone -- this
is a facially neutral statute. Everyone in this
courtroom knows that it is targeting gay and | esbi an
coupl es and gay and | esbian North Carolinians.

THE COURT: s it targeting, or is it trying to

hel p those that don't believe in same sex marriage?
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mean how -- why |'m saying that is, if you had sonebody
-- 1 f somebody showed up at McDowell|l County and the
magi strates there -- all of them said we're not doing one
t oday, bingo. But they've got it set up so that every
single same sex marriage couple is going to get married
whet her they like it or not, whether the |egislature
agrees with it or not. They say they're going to -- it
wi Il happen. So how does that -- | know where this al
started fromand | know the inceptions of it and | know
where it all came from You don't have to tell me about
it. Everybody here knows t hat. But in the end -- in the
end, is this one targeting anybody other than trying to
hel p these fol ks?

| will say | don't know that they passed this or
decided -- maybe the Adm nistrative Office of the Courts
came up with this particular standard where they are
| etting nobody know who's who. | think that's a
different thing, but I don't -- |I'mnot sure that they
did that so that they could have people lying in wait for
same sex couples comng in and | ooking for somebody to
bump with their car and they go to small clainms court and
t hat person is waiting to shaft them | don't think
they're trying to do that.

VS. BURKE: Well the first place | would start,

Your Honor, is this court's ruling General Synod and
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Obergerfeld after it requires that marriage |licenses be
i ssued - -

THE COURT: Ri ght .

VS. BURKE: Senate Bill Il is not necessary.
That's a constitutional and | egal requirement, and
there's a standing court order that makes that cl ear.

THE COURT: Ri ght .

MS. BURKE: We can end there. But these are
government officials. They' ve chosen to take an oath to
uphol d the Constitution, and that's what the Constitution

THE COURT: That argument | can do. But |'m
saying it doesn't have to necessarily -- an act which you
say i s unconstitutional doesn't necessarily have to be
ai med at sonmebody to hurt them I mean this may -- this
act appears to be -- maybe |I'm m ssing something here --
appears to be to be helpful to those individuals who have
di sagreement with same sex marriage to the point they
can't performa civil duty at all with regard to that.
They can't separate the render under Caesar the things
t hat are Caesar and God that are God in the daily work.

MS. BURKE: And here we bleed into the First
Amendment claim because | would argue to that the state
has picked a side in this debate. They never tried to

accommodate the clergy who affirmed these marri ages.
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They actually crimnalized that behavior as recently as

2014.

THE COURT: But those days those -- are the
thrilling days of yesteryear. They' re gone.

VS. BURKE: It's important context for

understanding there's a two or three year gap here where
there is an accomodati on for government officials, for
judicial officials --

THE COURT: Tell me how it hurts same sex coupl es
if you know who they are and you get themto recuse.

VS. BURKE: Well | think that's assum ng a fact
not --

THE COURT: | know that's a problem

MS. BURKE: It is a problem

THE COURT: | don't see it in the statute. There
may be a statute and maybe |'m wrong about that, but I
| ooked in the statute and don't see it. |"ve got down
the Adm nistrative Office of the Court.

VS. BURKE: We do have a threshold problem

THE COURT: They may have overstepped or that may
have been something they were all owed today do, but |
don't know. That bot hers me. I think everybody needs t
know who everybody is.

VS. BURKE: That is exactly the point here that

is the threshold problem that we don't know who those

(0]
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magi strates are, first of all. Secondly, they're not
subject to the judicial standards comm ssion, magistrates
are not. And thirdly, these individuals, our clients,
Di ane and Cathy and Kelly and Sonja could potentially be
before these magistrates for an eviction proceeding.
Certainly not alleging that this next thing is a fact in
issue in these folks' lives, but we know that domestic
violence is a comon problemin our comunity; no | ess
true for the gay and | esbian community. There could be
an attempt to collect a debt, a small clainms issue, any
nunmber of things where a citizen could appear before a
magi strate and these individuals have no way of knowi ng
whet her or not this magistrate believes that the | aws
shoul d apply equally to them whether or not this
magi strate believes that this person is afforded and
entitled to due process. They've renounced it in some
document we can't get our hands on, and that inmpairs the
integrity of the judicial systemin very grave, serious
ways, and we contend that's where the Fourteenth
Amendment i mposes this restriction on the |egislature's
authority to tax and spend.

THE COURT: Let's get back to standing.

VS. BURKE: Yes, Your Honor. I'"d like to revisit
t hat .

THE COURT: To make that argunment you' ve got to
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get past

MS.

the evol u

st andi ng.

BURKE:

I think M. Largess has docunented

tion of Flast standing. And it is true that

Wynn and Hein and these cases -- Hein, that opinion I'm

sure Your

Honor has studied and will study documents and

cases where the court did not extend standing beyond the

First Ame

a uni que

ndment establishment cl ause context. So this is

set of facts, and for that reason it's a unique

claim We certainly recognize that, and I wish | could

point to

t he Court

to say here's the case where the

Fourteenth Amendment taxpayer standi ng under Fl ast was

f ound. We do not

have that here. We have the Arkansas

Ri ght of Project case. But we contend, Your Honor, that
this unique set of facts does present that issue.
Those cases, Wynn and Hein, M. Largess pointed

out, addressed executive spending, admnistrative

spendi ng,

tax credits, expenditures. W contend the

Fourteenth Amendnment claimthreads that meaning. This is

an expenditure by the legislature for a constitutionally

prohi bited purpose. Your Honor is well aware that Fl ast

has two elements to it and I won't go over the

rel ati ons
and Senat
covered t

t axpayer

hip or the nexus between the taxpayer standing

e Bill 11
hat . But

status or

because | believe M. Largess has
| do want to address the nexus between

client's taxpayer status and the
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preci se nature of the constitutional infringement
all eged. We've started to get into that a little bit, so
it's not ny intention to retread that ground.

Your Honor these cases, Romer, Lawrence, W ndsor
General Synod, affirmthe dignity of gay and | esbi an
people as a matter of |aw, not as a matter of opinion,
not as a matter of religious view but as a matter of | aw.
Gay and | esbian North Carolinians are entitled to the
same dignity as any other citizen in the state of North
Carolina, and the force of |aw cannot be used to say
anything less than that. That's where we contend Senate
Bill Il runs afoul of constitutional dictas.

' m happy to get into some of the other ways we
can show ani nus here but | think it's important to note
there is no secul ar purpose here. The same arguments
t hat haven't advanced in previous cases are being
advanced here. And those arguments about personal
religious views were rejected by the Romer court, they
were rejected by the W ndsor court, and they were
rejected by the Obergerfeld court because a force of |aw
i's what governs here. "1l note that, as we allege in
our compl ai nt, Senator Buck Newton, who is a cosponsor of
this bill, if there was any question about what this |aw
was about, said: | will not stand idly by and watch the

demands of a few insist that a magistrate perform a
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weddi ng that he or she believes to be immoral. And this
again puts us squarely within Romer v Evans, that nmoral
di sapproval of a person is not a legitimate policymaking
motive.

|"d al so point out that under W ndsor, the fact
that this law is so unprecedented makes it
constitutionally suspect. That was the issue of the
Def ense of Marriage Act. And Doma, in the W ndsor case
-- it's often thought of as a Civil Rights case, which is
absolutely true, and rightly so, but it's also a tax
case. Edi e W ndsor was forced to pay a tax bill to the
tune of 300 and some thousand dollars that she would not
have had to pay but for the aninus that -- and noral
di sapproval that was expressed agai nst her via the
Def ense of Marriage Act. And of course, as this court
knows well, the Supreme Court said that cannot stand
constitutional nuster that |aw was repealed. And | think
the timeline surrounding Senate Bill Il is indeed
significant.

And I'd Iike to just briefly run through -- I'm
sure the Court is well aware of sonme of these key facts
but, of course, this court's ruling on October 10th 2014.
Four days |ater, October 14th, the AOC general's counsel
and Professor Cromwell from the School of Gover nment

issued an a nmeno and e-mail, respectively, saying
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magi strates have to performthese marriages as a matter
of | aw. On that same day, two of our clients were
happily married following this court's ruling. They're
also plaintiffs in that case. They wanted to get married
here in their home state and in their home county. And
that's a partly what animates our clainm on behalf of
Kelly and Sonja and Di ane and Cat hy.

These are plaintiffs who reside in McDowell and
Swai n Counties, the very counties where these refusals
are happening they're a very close nexus between these
refusals and the injuries these particular plaintiffs
have suffered. In the nmonths follow ng, upon
information, we think roughly 32 magistrates resigned.
We certainly cannot be certain, but the timng is} a
little suspect as to why they may have resigned.
November 5th 2014, the former AOC Director Smth
responded to Senator Burger making clear that the | aw
required magi strates to performcivil marriage
cerenoni es. On January 28th, just a couple nonths after
that, Senate Bill 11 was filed. And, of course, the
short title is magistrate's recusal of civil cerenonies.

Days | ater, Magistrate Bungarner filed a | awsuit,
as in the papers in this case, against, interestingly,
the former AOC Director Smth. And | do think that's

significant to the Court's question about who's the right
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def endant here. Apparently, Magistrate Bumgarner thought

t hat was the appropriate defendant in her case. On

February 25th, Senate Bill Il was approved by the senate
shortly thereafter. Director Smth announced his
retirement just days later. Again, we'd like to get to

t he phase of discovery in order to figure out and suss
out what are these facts? What the particular facts that
tend to show or not aninus?

On May 1st, Director Warren became the new
director of the AOC and the House -- shortly thereafter,
three or four weeks l|later, the House approved Senate Bill
1. Governor McCrory vetoed it on the same day, but the
veto was overridden a week or two let later on June 11th
2015. And, critically, just over two weeks |ater, on
June 25th 2015, Obergerfeld was decided which affirmed
the dignity of gay and | esbian Americans. Senate bill |
had remai ned unchanged to this day.

Your Honor is well aware of the thorough canvass
of history of race discrimnation that Judge Schroeder
did in the voting rights case that was recently deci ded
by the Fourth Circuit. And he did an excellent job
documenting critical facts that aided the Fourth Circuit
in comng to its conclusion to reverse that.

THE COURT: Yeah. They said normally they'd send

it back but he had given them such great information.
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Judge Schroeder is a very thorough judge.

MS. BURKE: He i ndeed was. And in this case, the
Fourth Circuit -- and in reversing himthey made an
i mportant point: I n holding the | egislature did not
enact the challenge provisions with discrimnatory
intent, the court seems to have m ssed the forest in
carefully surveying the many trees. We contend, Your
Honor, there are many trees here.

Our due process arguments do overlap with the full
protection claim but | do want to point out these
magi strates are judicial officials who take an oath to
uphold the U S. Constitution as it's been interpreted by
the U S. supreme Court in all the cases that I've cited
and Senate Bill Il violates the right of meani ngful
access to the courts that our courts have a proud history
and tradition of recogni zing.

| ' m happy to answer any questions Your Honor has,
but I don't want to repeat argunents that have already
been made. "1l just conclude by saying that the
purported religious disavow of the Fourteenth Amendnment
by judicial officials cannot circunmvent the equal
protection clause and due process clause. W ask this
court to deny the nmotions to dism ss.

THE COURT: Thank you.

MR. LARGESS: Let me just quickly go through the
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remai ning issues, if | could, Your Honor. I think that

-- but say this first. | was | ooking for the provision

that makes it a confidential personne

matter for the

recusal decision and was unable to find it. W will | ook

for that and send it to you.

THE COURT: | " minterested in that because that's

something |I'm bot hered by. | always think it's better to

be open about things so everybody understands where

everybody's comng from

MVR. L ARGESS: | also took a chance to read

t hrough Moss -- found that case and | ooked at it. I

realize the reason | had not | ooked at

it before is it's

not a taxpayer standing case. It's an actual injury case

where a person who was not a Christian got solicited by

the school district for the opportunity for this after

school religious program and that was an injury -- a

recognized injury. So | think that the cases are

di stinct --

THE COURT: Yeah. Most of the taxpayer standing

cases, they've occasionally allowed establishment clause.

You can't find anything on Fourteenth Amendment ri ght

now, as counsel's pointed out -- and there may be some
after this, but this court's not going to nove -- where
|"'mreally looking at it right nowis the -- is whether

there's standing in the establishment

cl ause issue.
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That's really where I'm

| ooking at it. The Fourth

Circuit may -- | don't know what the Fourth Circuit wil

do one way or another as to whoever appeals this

deci si on. But they wil

people up there. They'

-- 1 can tell you they're smart

| ook at it and they'll make a

call. And nmy guess is ultimately it will get to the

Supreme Court.

MR. LARGESS: Let me explain again, Your Honor,

just about Wynn just so

you understand, because that's

the key to this standing. And that is, the dissent said

this is $50 mlIlion a year that affects this Arizona

state budget. How can that not be a spending issue? And

the response was, it's not spending. And if it's

spending, it can only be, again, that three pence

argument is all that you need and we have that here. W

have the -- it's not that the spending is incidental in

amount . It's incidenta

to the | egislation. Here it's

the core of the legislation that if magistrates recuse

t hensel ves so that we have a county where no one is

willing to do the marriages, you, M. Warren, are going

to bring in someone. You're authorized and directed to

follow this | aw and make sure there's someone there to

protect the religious vi
force them

THE COURT: Just

ews of those magi strates and not

get one of those superior court
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judges to do the marri ages.

MR. LARGESS: Well there are all different sorts
of ways of dealing with it, Your Honor.

THE COURT: You don't have to bring anybody in or
spend any noney. They've got a little bit of tinme.

MR. LARGESS: But for our purposes the fact is
t hat they have spent the money and it was authorized by
the legislature for a religious purpose, and that is
Fl ast. That's why we have standi ng.

Now in terms of the other issues of whether we've
stated a claim I mean this is a statute that on its
face has a religious purpose. Its effect is religious to
protect the religious sensibilities of these magi strates.

THE COURT: So if they just took out the word

"religious,” then we wouldn't have any problem at all

s that what you're saying? Well if you don't have to do
marri ages, period, for any -- howis it worded? Let me
see how they worded it. "Sincerely held objection" as

opposed to "sincerely held religious objection,” would it
be okay.

MR. LARGESS: | don't know if you'd have a First
Amendment cl aimthere. | think you'd have to pierce it
because the only objection is a religious one, Your
Honor, so |I think that you what you're getting at.

THE COURT: Why would it be a religious one? Some
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people may just -- | mean people have all Kkinds of
objections to all kinds of things. And whether you or |

think something is perfectly fine doesn't mean somebody

el se doesn't think that. And they're entitled to believe
t hat . And it may not be a religious experience. It may
just be | don't l|ike that. | mean somebody may have an

i dea that they just don't |ike something. W differ on
things all over the place in this world.

MR. LARGESS: We do, Your Honor.

THE COURT: That's why we're such a wonderf ul
worl d of different people and different ideas. And, you
know, this country's a very, very strong country because
of that. So if they left the word religious out would
that -- I mean a |lot of them would -- a lot of them I
agree with you, would probably be for religious. And
most people who are going to say that doesn't bother ne.
That's one of ny duties. If that's the job I've sworn to
do, if that's the job I put ny hand on the Bible and said
| swear to follow the United States Constitution, |I'IIl be
able to do that. But there may be people that say North
Carolina is saying we want to help some of these folks
and still allow the United States Constitution to be
foll owed by North Carolina by making sure sonmebody is
there to performthese marri ages that the | aw now

requires.
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MR. LARGESS: The third prong of Lenon, Your
Honor, if | may, in ternms of the way the statute reads
currently which is the statute we're challenging is there
can't be excessive entangl ement between the state and
religion. Here you have this el aborate process to
promote and protect the religious views of people who
refuse to accept the Constitution. That's excessive
ent angl ement of religious beliefs with the function of
j udges. So | think we've stated a claimunder Lenon.

| think the statute is invalid on its face, Your
Honor, but we can get to that |ater after you deal with
whet her we have standing. But the other issue is, who is
the right defendant? |s there a special relationship
here? He is the Director of Admnistrative Office of the
Courts. He woul dn't answer who's the Director of the
Judi ci al Department? Admtted that his bookkeeper woul d
be the one writing the checks to the retirement system
He is the person who has the connection who's
i mpl ementing this | aw

THE COURT: Let me ask you about venue while
you're standing up. MWhy is this case being held here
i nstead of being brought in Raleigh? There's good judges
down in Raleigh. There's some good ones in Greensboro.
Why is this one being brought in Asheville?

MR. LARGESS: We discovered the spending in
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Mc Dowel |

to your

County. We believe the statute is

a chal | enge

ruling in this district about Amendnent One, so

there are issues rel ated.

THE COURT: My ruling was for -- my r

up being for the whole state.

uling ended

VR. LARGESS: It did. But it took place here,

Your Honor. And what they did in their argument about it

is very

venue statute was changed.

sinple. They cited all these cases

before the

You can have venue in

mul tiple jurisdictions. Al'l of these HB-2 cases are in

the Mddle District, not in the Eastern. So the issue is

we have
in this
even if
| think

we have

poi nted to substantial activity that

t ook pl ace

district. Even if so, we could bring it here

we could also bring it in Raleigh.
M. Warren is the proper defendant,

standi ng, and we've stated a claim

VS. VYSOTSKAYA: Your Honor, | wil

up on several points that | heard recurring

this conversation. Number one, Your Honor,

identifi

goes back to the federal court's power under

of the United States Constitution to hear

ed the most important issue in this

It's sinple.

and | think

try to foll ow
t hroughout
you

case and it

Article 111

only cases and

controversi es. Not to hear things about everything that

is wong with any Kkind of

| egi sl ative provisions but to

hear only cases and controversies when a party is injured
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actually injured in fact. And as we argued before, that
is absolute here.

Plaintiffs argued that establishment --
establishment clause is standing. It's incorrect. Every
single establishment clause that is cited in plaintiff's
briefs or in our briefs only provide a taxpayer spending
where | egislatures specifically established a tax
problem  There was always a |arge sum of noney involved,
t here was always a program specific progranms that took
money from a taxpayer and put it into a treasury then
took the money fromthe treasury and put it towards
religious or sectarian institutions. Here that is not
occurring at all. W don't have a specific taxing and
spendi ng program that is being established in Senate Bil
1. And we don't have any nmoney going to any sectarian
entity. The money is going to a state enpl oyee, not for
support of any religion. It's just going to state
enpl oyee under this bill.

THE COURT: But it is for, apparently, religious
objections. That's -- | mean that's what the | aw says.
The | aw says based upon any sincerely held religious
obj ecti on.

MS. VYSOTSKAYA: But that does not anmount to an
establishment of religion. In that case, if you took

t hat position --
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THE COURT: Establish over non-religion -- over
non-religion. I know you can argue |I'm Agnostic, |I'm
At heist, | don't have any religion. And therefore,
because | don't have any religion, you know -- | mean you
can go ahead and convolute something to the point.

MS.  VYSOTSKAYA: It really does not. Magi strates
are free to believe or not to believe whatever they --
what ever their religious beliefs or nonbeliefs allow them

to believe. SB-2 does not change that situation

what soever. It does not establish religion at all. All
it does -- and it has been found to be perm ssible in the
Supreme Court precedence. All it does is it allows

accommodati ons for religious beliefs of the magi strates.

I f you went by the logic that is suggested by
plaintiffs, they would never be ever, ever any kind of
religious accommodati ons that would be proper. Any tinme
the word religion is uttered, as Your Honor asked a very
good questi on. | f you took the word religion out of the
statute would be that be okay then? So is religion a
magi cal word? | don't think the Supreme Court precedent
supports that position at all.

THE COURT: All right. Let me ask you anot her
guestion then. MWhere is this |located for this where you
get to secretly keep the fact that you are -- | mean that

needs to be -- people need to know what's going on so
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that if they believe that someone m ght have an ani
against them if there's some kind of bad mnd in t

of how they feel -- and |I'm not saying that all --

nmus
erns

| ots

of these folks are really, really good fol ks who have

sincerely held beliefs, but so do the fol ks who are

comng in |looking to have their problems redressed.

It's not for me to decide who's right and wrong on

all of these moral issues. That's for days -- bigg
bi gger judges at the Supreme Court of the United St
to decide that. | can't decide that part. But the
folks comng in -- and there may be some good fol ks

t here, but they may be worried about it. Don't the

er
ates

good

y have

a right to know that the folks -- that the person who was

hearing their case has such a strongly held belief
t hey have recused thenselves from doing a judicial
of their office? Don't they have a right to know t
And if it's -- and where is it in the law? O is i
in the Adm nistrative Office of the Courts doing th
because somebody called them up and said -- some

| egi slator called them up and said that would be a

idea to do that? | mean tell me about that.

t hat
duty
hat ?
t just

i's

good

VS. VYSOTSKAYA: Yes, Your Honor. |l will not be

able to answer a question whether certain |egislatu
called --

THE COURT: | know you aren't. ' m being --

re
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al ways wonder how these weeds get thrown into the garden.
But where is that?

MS.  VYSOTSKAYA: Let me answer the question in

several different ways. First of all, I would like to
point out that it's not in Senate Bill 11, which is the
only bill that is being challenged by plaintiffs here.

So to the extent they want to chall enge the
confidentiality provision, a different |law would have to
be chal |l enged. It would have to be --

THE COURT: So after Senate Bill Il somebody said
we' ve got to keep this quiet or something.

MS. VYSOTSKAYA: Your Honor, | know that on the
magi strate recusal formthere is a reference to North
Carolina Personnel Act. So it could be in Chapter 126.
' m not certain about that having not --

THE COURT: You know, people have -- there are
t hings that are protected for personnel, but there are
al so some things that would be overreaching to try to
protect everything about everybody under the idea that
everything they do in their job is secret. | mean |
don't think we run the country that way. That's why we
have the Freedom of Information Act.

MS.  VYSOTSKAYA: | understand the Court's concern
100%

THE COURT: | " m not saying that anybody would do
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anyt hi ng, but people ought to know. I mean it ought to
be laid out on the table. Look. Yes, |I'm going to hear
your case on this and | have had a problem with, but I
will be able to hear your case fairly. And they may say
| would rather sonebody else hear it. And that person
woul d probably recuse because they would woul dn't want

any decision they made to be questioned if somebody

really wanted them to recuse. But they may not. They
may think, man, this person is fair. They may di sagree
with me on this but they can still be fair. Again,

there's no reason for everybody to be against everybody.
| mean sonmeti mes we can have di sagreements on issues and
nobody's bad. We can disagree in this country.

MS.  VYSOTSKAYA: | absolutely understand that
concern, and it may be an issue for a different case next
time when the situation --

THE COURT: "' m thinking about it now. | mean
really, you know, this -- it impacts this bill

VS. VYSOTSKAYA: Well that's not in Senate Bil

THE COURT: No. It inmpacts it if somebody has
decided that is a -- is inplicated here, then that's --
you know, that inpacts how it's used or how it will be
used. Again, | know your argument is that nothing has

happened yet but, you know, same sex couples are going to
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go in in front of magistrates for matters all the time.
They're correct about that. And that's something -- the
fact that sonebody may be against that relationship and
have a strong feeling against that relationship beyond
just | don't like that relationship. | don't |ike that
relationship so bad I'"m recusing from doing this thing.
They may -- there may be a -- you know, it seens they
woul d be entitled to know that.

MS.  VYSOTSKAYA: Your Honor, 1 don't think that
they won't be able to find that information out. They
woul d have to apply -- they would have to move and get an
order, even if -- even if such provision exists in the
Personnel Records Act, they would be -- if they suspect,
again, the judge is treating theminpartial based on what
t hey observed during the proceedings, and if they suspect
that that is being done because of animus towards same
sex couples, nothing would prevent themto apply or to
get an order and to get that record under the court order
and review it. | don't think that would be prohibited.
But you have to have an injury. You have to have
somet hi ng. You can't just -- in other words, you have to
have something to base that request upon. But |
under st and Your Honor's concern on that issue.

Let me get back into the standing again. As far

as all the establishment clause cases they were all based
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upon a specific taxing and spending clause which is not
here. And the |ast case contains |anguage that says
incidental spending is not going to give taxpayers their
status. I[t's in Flast, it's in Wnn, it's in Cuno.

THE COURT:. \What do you say about his claim--
plaintiff's claimthat this is a straight up
constitutional issue? These people have taken an oath to
follow the United States Constitution, the United States
Constitution, the case that the Supreme Court has rul ed
t hat same sex marriage is constitutionally permtted and
that these folks are violating their oath in not
following the United States Constitution. What do you
t hi nk about that? The Fourth Circuit is going to talk
about that a little bit.

MS. VYSOT SKAYA: My answer to that would be that
the United States Constitution does not contain the
provi sions that requires magi strates to marry coupl es at
all. What contains that provision is a state |law. And
what Senate Bill 1l is doing is changing the requirenment
from you know, having every magistrate having a duty to
performa marriage to a group of magistrates within the
district to performa marri age. | don't think the United
States Constitution prohibits that.

THE COURT: Okay.

VS. VYSOTSKAYA: As far as the Fourteenth
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Amendment i ssue, Your Honor. Let

me just state that in

he Hein case, which is a 2011 case from the United States

Supreme Court. The Supreme Court

that we refused to | ower

outside of the establishment

specifically stated

t he taxpayer status to any case

cl ause case. There was one

case that was cited, the free press case. | have not

read it. But by the description of

plaintiffs there had actual

press rights were prohi

met the standing regardl ess of

it, it sounded |ike

injury that the specific free

bited. Therefore, they would have

They woul d have met standing that

al

the establishment cl ause.

| of us discussed

during the first part of our conversation.

And Your Honor,

nor eover,

i f

that was true, if the

standing for the Fourteenth Amendment purposes was

t axpayer standing, then why have the requirement that in

order to meet the Fourteenth Amendnment chall enge? A

plaintiff has to show t

court has to provide proper

hat there is a justification, the

test is not just not needed. |

al

scrutiny standard, then that

you produce is to

have that taxpayer standing then tall other cases that

t he Supreme Court and Fourth Circuit

court has decided using your

| evel of scrutiny type

regul ar

of test would

Finally, I wanted to -- |

reference to the extent

the Court

wan

is

and Your Honor's

classification and

be a surpl ussage.
ted to al so make a

i nterested on that
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extensive entanglement with the religion that plaintiff
was di scussing. And | think what they're basing it on is
t he | anguage in Senate Bill Il that says "sincerely held
religious beliefs,” rather than "religious beliefs.” So
the word "sincerely"” is emphasized. That's what | read
fromtheir brief. And Your Honor, Senate Bill 11 does
not require magi strates to prove sincerity. All they
have to do is to fill out the formand read it as is.
Number two, the Supreme Court also tal ked about
this in one -- in one of the cases. It was a case that
i nvol ved the religious |and use. And asking, basically,
a magi strate whether you sincerely hold that belief is
different than asking a magistrate is that belief central
to your case? That would be extensive entangl ement.
Sinmply asking, do you truly have that belief? is not
extensive entanglement at all. It's not entangl enent at
all. And, as applied, there are no facts stating, you
know, in this case which would show that any magi strate
was deni ed the recusal based on sincerity or insincerity
of that person's belief. And moreover would plaintiffs
be, really, the right party to even question that
sincerity requirement? Or would the proper party be a
magi strate whose sincerity was questioned by the state,
if that's what the decision is based on.

And, Your Honor, on the venue i ssue. First of
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all, the cases -- we cited some of them-- were pre-1990s
amendments cases. Some were post amendment cases,
especially in our transactional venue argument in our
brief. And plaintiffs have not addressed all those cases
at all. But to emphasi ze substantial part of events that
lead to a claimhave to occur in the district where the
venue is, you know, being requested.

And spending, | don't think that it's a
substantial type of event. | mean if you | ook at the

events that are really being challenged in this |awsuit,

it's a passage of Senate Bill Il which occurred in
Ral eigh in the Eastern District. It's the debates that
surround that passage of the act. And several times the

opposi ng counsel brought up some comments that were made
by | egislatures that occurred in Raleigh as well. So we
woul d submt to Your Honor that not only the defendant
Warren resides in the Mddle District, which would
support our venue position under the first prong of the
federal statute, but also the substantial events occurred
in that venue as well. And |I'm sure my co-counsel may
have a couple of coments.

MR. MAJMUNDAR:  Just briefly, Your Honor, with
respect to the confidentiality provisions. It's going to
be in Chapter 126(A). | have been a state employment, to

my amazenment, for 15 years and I still don't understand
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it. | do know, however, that my personnel record -- if
member of the public or whoever, a future prospective

empl oyer wants information out of nmy record, my enployer

is permtted to tell them that | was enpl oyed between
date X and date Y, ny salary, and that | left in good
standing or that I amin good standing and that's it,

absent a court order, conmpelling production of that
record.

THE COURT: Yeah. But this is something where
somebody is saying they're not going to perform-- in
ot her words, | think if you were -- if your employer --
if you were to say |I'm working for the attorney general
but I'"m not going to court on such and such matters that
t he people would be entitled to know that. | think
that's going to be some kind of secret. That is not a
good personnel -- that's not a good law to |let people be
able to keep information from public view about those
ki nds of matters.

Yes, |'ve got plenty of things about that they
can't say anything about me. But when litigants come in
to me they' ve got to know they're going to get a fair
shot, and they need to know. And I've got -- if I'm
recused, |'m recused. ' m out of those cases. As |
said, it ended up as to how | got this case. And I'm

sure if | found there was no venue, the people in the

a
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M ddl e and Eastern District, ny fellow judges woul d never
speak to me again. But the -- but I think that's -- you
know, that's not something that should be hidden. That's
not a personnel matter that ought to be hidden. They
just need to say it doesn't have to be -- they're not
asking themto tell what their belief is. They're just
sayi ng they have one. They don't have to write out a

par agraph about this is why and all that kind of
information. They just say they have a sincerely held
religious belief.

MR. MAJ MUNDAR: | understand your viewpoint. ' m
only trying to describe this source material from where
the confidentiality arises.

THE COURT: | under st and. I think that was a
swing and a m ss by somebody that put that under the
Personnel Act.

MR. MAJ MUNDAR: It may be. Maybe to my benefit
it's in there. Anyway, the second kind of part of this
is plaintiffs have stood up and said these people. These
people did this. These people did that. | " m not sure
they're tal king about the current defendant but they're
tal ki ng about a collection of individuals who, in the
course of the last nunber of years, have acted and
pronounced things in a certain way that m ght refl ect

insensitivity or aninus. Okay? And | wunderstand that.
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THE COURT: There are some who said nothing and
there are sonme who said some things, yes.

MR. MAJ MUNDAR: Exactly. And Your Honor, | could
appear before a magi strate, any magi strate who has not
recused thensel ves, and they may have an inherent bias
agai nst me for whatever reason, and | will never know
t hat unless | perceive their behavior to be untoward for
some reason. And in that instance | have the ability to
bring a grievance to the chief district court judge. So
t he existence of bias -- | think everybody has some
measur e of bias about some issue or another. We don't
al ways know when we're standing up before a magistrate or
a judge or whomever, a panel of jurists, as to whether or
not they have bias toward us. W have to have faith in
their ability to do their job in an unbiased manner.
There may be a gay magi strate who doesn't appreciate ny
lifestyle, the way I live my life, and they may have
bias, and it should not matter.

THE COURT: | understand. And | have no doubt
t hat some -- maybe all of them can give fair hearings to
anyone regardless of how they feel about their particular
marital state. But with that said, people ought to know
that -- where there m ght be a possibility. Because this
is a strong -- this is going to be a strongly enough held

belief that it is a sincere religious objection. It's a
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strongl

y held belief.

MR. MAJ MUNDAR: | agree, Your Honor. Counsel has

made i npassi oned, conpelling argunments to the Court

t oday.

court i

They were better suited to be presented to the

n General Synod. They're the General Synod

arguments. That issue has been decided and it was

deci ded by Your Honor. And what's notable about that
order -- it's pithy. But what's notable is at the end
you pointed out specifically that this is not a nmoral
issue, this is not a political issue, this is a |ega
i ssue, and you enmphasi zed the word "Il egal."

What we're tal king about is the nodalities of
Senate Bill 11. W're not tal king about aninus for
peopl e for years, going back generations perhaps. There
is along line of cases -- it's true, they're in Romer
and Lawrence and W ndsor. There is a long line of cases

and they all have established a jurisprudence in this

country with respect to the constitutional rights of

t hose who are same sex partners who wish to get married.

serves

| egal it

THE COURT: They have.

MR. MAJ MUNDAR: There is nothing about SB-11 that
to subvert that right. W' re talking about the
ies, not the nmoralities, and not the political.
THE COURT: Thank you. All right.

MR. LARGESS: Two things, Your Honor, just
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qui ckly.

THE COURT: Al'l right.

MR. LARGESS: The statute 126.4 is the state | aw
t hat says a personnel act -- personnel files are
confidential, and it |lists who can have access to them
So they've just considered it. And on the form the
recusal form it says this is a personal file. Do not
file with the clerk.

On this last point that's exactly why it's
repudi ati on of your |aw, Judge. Senate Bill 11 is a
mor al objection to your legal ruling that these people
have a moral right based on their religious views to not
follow the Constitution, and we're going to spend noney
to allow themto do that. And even the people who are
of fended by their beliefs have to contribute to their
beliefs, and that's the fundamental problem here.

THE COURT: Again, if they left out "religious,"

t hen you really woul dn't have anything religious on

t here. It would just be a "sincerely held belief”

obj ecti on. It would still be the same, it would stil

be, in terms of what you're saying, but you wouldn't have
any establishment clause issues.

MR. LARGESS: We woul d not. It would be whet her
a moral objection to the Constitution is sufficient for a

-- for a judge to avoid the duties of office. | don't




o 00 b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

111

know how you get standing to bring that case. The
problem here, they did I[imt it to religious beliefs and
t hat's what gives us --

THE COURT: | will say this. | appreciate all of
the excellent attorneys that have been in this case. The
| egal documents and writing writings that have been filed
are excellent, and the arguments have been well stated
today. The Court will talk about this and make a
deci si on. Now, in order of what we're going to do is in
terms of taking a de novo | ook at intervention in this

case. The Court is going to enter an order pretty quick

on that so that you-all will be able to do whatever you
want to do -- react to that before the Court makes a move
on what it's going to do in this. And then if the -- if
there's going to be any -- if you-all are going to be
allowed to intervene, then we will -- we'll have anot her
hearing if you're all owed. I|f not, then I'll be ready to

go. Yes, sir.

VR. BOYLE: Your Honor, could I just make one
comment ?

THE COURT: Yes, sir.

MR. BOYLE: In listening to the arguments -- |
think that it becomes clearer, after listening to these
arguments, that the magistrates that are ny clients would

benefit fromrepresenting themsel ves and tal king about




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

112

the oath of their office and the constitutionality of it
and tal king about the positions that the attorney general
has taken in this case that are, again, adverse to the
positions that nmy clients are taking in other cases.

just wanted to say that after this argument | think it
makes it even nmore clear to ny clients' position.

THE COURT: | understand your position and you-al
are well representing your clients. | just disagree in
terms of this venue. This hearing, with this particular
issue, | think, is best handled by the state. And I
think you-all certainly may have some clainms and may --
dependi ng on how everything shakes out may have some
| awsuits to bring with regard to that sort of thing, but
| do not think this is the proper forum for your

positions in this particular case as well stated as you

can make them | mean you-all have done a good job doing
t hat . So let me come down and see everybody and then
we'll be moving on.

(Off the record at 12:15 p.m)
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